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' review of Canadian criminal 


1985-86 


A Special Year 


1985-86 is a special year in the 


history of the Law Reform Commission of 


Canada. The first draft of a new and 
distinctively Canadian Criminal Code was 
completed. This draft Code represents the 
culmination of fifteen years of philosophi- 
cal probing, researching, thinking, debating, 
writing, consulting and publishing on nu- 
merous criminal law subjects. It also 
represents the full co-operation of the 
federal and all provincial governments over 
the past five and a half years of the 
Accelerated Criminal Law Review. 

The year 1985-86 is special for another 
reason. With the completion of the draft 
Criminal Code, the Commission finds itself 
in a period of rejuvenation and revitaliza- 
tion. The winding down of the fundamental 
law has 
released a new surge of energy, and with 
this energy we have embarked on develop- 
ing a new research programme. Our aim, 
as it has been in the past, is to be at the 
forefront in identifying modern-day issues 
and developing new and practical ap- 
proaches to deal with the problems they 
raise. 

To mark this special year, this turning- 


_ point in the history of the Law Reform 


Commission of Canada, we celebrated our 
fifteenth anniversary by holding a Seminar 
on the Future of Law Reform. Over one 
hundred people from across Canada, inter- 
ested and involved in law reform attended 


the seminar. Past achievements were ana- 


lysed and the future of law reform was 
explored. 

Fifteen years after the creation of the 
Commission, we are very proud of our 
achievements and successes. We _ have 
produced 28 Reports to Parliament, 49 
Working Papers, 69 published Study Papers, 
over 150 unpublished Study Papers, and we 


_ have contributed to the private publication 


of more than 100 books and _ articles. 
Approximately 1.3 million copies of our 
publications have been distributed. 

Over the years, the Commission has tried 
to blend pragmatism with idealism, because 
we feel that sensible law reform must be 


_ both practical and theoretically sound. The 
_ goal of the Commission is to promote laws 


which are modern, principled, rational, 
comprehensive, egalitarian, and_ readily 
intelligible to ordinary citizens as well as 


lawyers and judges. Where possible, we try 
to employ empirical research. We seek to 
develop laws which, in conformity with the 
rule of law, are codified, and therefore will 
be more certain and accessible to the 
public. 

The Commission also serves as a bridge 
carrying ideas from the judiciary to Parlia- 
ment, from the legal profession to Parlia- 
ment, from scholars to Parliament and 
from the people to Parliament. Of course, 
Parliament has other sources of informa- 
tion, but the Commission tries to present 
these ideas in the form of published 
recommendations, a format which is more 
developed and easier to understand, and 
one which lends itself to being adopted by 
Parliament in new legislation. In some 
ways, the Commission is like Parliament’s 
radar, giving it early warnings about action 
that must be taken so that the laws can be 
adjusted to meet new social needs. 

Although the Commission has succeeded 
in changing a fair number of laws, in 
altering administrative and legal attitudes 
and practices, in assisting the judiciary in 
their decision making, in stimulating re- 
search and educating the public on matters 
of legal importance — there is still much 
more to do. As was said in our fifth annual 
report, A Never-Ending Relay Race: “Law 
reform is like a never-ending relay race. As 
soon as one objectionable law is dealt with 
another takes its place. Just as the price of 
freedom is eternal vigilance, so the price 
of justice is eternal effort. The law 
reformer’s race is never over. One lap 
complete, the next begins. One runner 
finishes, the next takes over and the team 
goes on continually.” 


Our Origins 


In the late 1960s a movement to create a 
federal law reform agency gained momen- 
tum in Canada. During the preceding years, 
such agencies had been established in 
several provinces and in various jurisdic- 
tions around the world. At its annual 
meeting in 1966, the Canadian Bar Associ- 
ation, echoing a ground-breaking study by 
Professor Frank R. Scott ten years earlier, 
passed a resolution advocating the estab- 
lishment of such an agency. Later that year, 
and again in 1967, the Honourable Richard 


é 
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A. Bell, a Progressive Conservative 
Member of Parliament representing 
the riding of Ottawa-Carleton intro- 
duced a private Member’s Bill to 
establish a “Canadian Law Reform 
Commission.” In 1968, Stanley S. 
Schumacher, a Progressive Con- 
servative Member of Parliament 
from Drumheller, Alberta, intro- 
duced a Bill identical to those 
tabled by Mr. Bell. None of these 
Bills were passed, but the pressure 
continued to build. 

In a 1968 speech at a special 
convocation of the Law Society of 
Upper Canada at Osgoode Hall, the 
Honourable John N. Turner, then 
Minister of Justice, in response to 
a perceived need, announced his 
intention to create a federal law 
reform agency. In 1970, he tabled 
Bill C-186, “An Act to establish a 
commission for the reform of the 
laws of Canada.’ When introducing 
the Bill, Mr. Turner expressed his 
hope that the creation of the Law 
Reform Commission of Canada 
would mean “that the law will 
never again stand still in this 
country.” The Act was quickly 
passed by Parliament, with the 
approval of all parties, coming into 
force on June 1, 1971. 


Our Mandate 


When Parliament created the 
Law Reform Commission in 1971, 
it endowed it with two _ vital 
features: permanence and _ inde- 
pendence. By making the Commis- 
sion permanent, Parliament recog- 
nized the importance of continuity, 
and a systematic, sustained, consis- 
tent approach to law reform, as 
opposed to ad hoc law reform by 
royal commissions. By making the 
Commission independent, Parlia- 
ment recognized the importance of 
an independent body scrutinizing 
and reforming the federal laws, as 
opposed to a main line government 
department which may be bound 
by political constraints. Parliament 
gave the Commission this frame- 
work of permanence and independ- 
ence so that the Commission would 
have the freedom to ask the right 
questions about our legal system, 
however fundamental, and to offer 
solutions, however controversial. 

Within this solid framework of 
permanence and independence the 
Commission was given a_ very 


broad mandate from which to 
work. According to the Law Re- 
form Commission Act, the Com- 
mission is mandated to review on 
a continuing basis all the federal 
laws of Canada and to make 
recommendations for their im- 
provement, modernization and re- 
form; to develop new approaches 
to the law that are in keeping with, 
and responsive to, the changing 
needs of modern Canadian society; 
and to reflect in its recommenda- 
tions the distinctive concepts and 
institutions of the common law 
and civil law legal systems in 
Canada. The Commission is granted 
broad powers to assist it in carry- 
ing out these functions, including 
the power to conduct legal re- 
search, surveys, discussions and 
hearings for the purpose of con- 
sulting with interested groups and 
individuals. Moreover, all depart- 
ments, branches and agencies of 
the Government are required to 
make available to the Commission 
any information, advice and assis- 
tance we need to discharge our 
functions properly. 

The wide objects and powers of 
the Law Reform Commission thus 
permit us to do more than simply 
research the law. The enabling 
legislation permits us to examine 
the philosophical basis of our legal 
system, to analyse the present law 
and identify its defects, to take 
bold new approaches when recom- 
mending changes, and to involve 
others, including members of the 
public, in the process of law 
reform. 


A Brief History 


The first Chairman of the Law 
Reform Commission of Canada 
was Mr. Justice E. Patrick Hartt of 
the Supreme Court of Ontario. 
Under his dedicated and charis- 
matic leadership, the Commission 
assembled some of the most out- 
standing scholars in Canada as 
Commissioners and_ researchers, 
who embarked upon a deep philo- 
sophical probe into the criminal 
law of Canada. The result of this 
enormous effort was the publica- 
tion of the Commission’s Report 3, 
Our Criminal Law (1976). The 
principles contained in that Report 
continue to guide the Commission’s 


work in the field of substantive © 


criminal law. 

Mr. Justice Hartt made many 
other important contributions dur- 
ing the formative years of the 
Commission. Studies of the law of 
evidence resulted in the publica- 
tion of the Commission’s Report 1 
on Evidence (1977), which included 
a proposed Evidence Code aimed 
at ridding the law of unduly 


technical and complex rules. He ~ 


committed the Commission to a 
style of writing and drafting which 
is as simple and non-technical as 


possible. He undertook a dialogue — 


with the public, to involve them in 


the process of law reform. Studies | 
on sentencing, criminal procedure, — 


expropriation, Sunday observance, 
mental disorder, family law and 
administrative law were initiated. 
In 1976, Mr. Justice Antonio 
Lamer (now a member of the 
Supreme Court of Canada), who 
had served as Vice-Chairman in the 
first five years, succeeded Mr. 
Justice Hartt as Chairman of the 
Law Reform Commission. His en- 
ergetic and imaginative leadership 
led to the publication of many 


| 


outstanding reports and_ studies. — 


One of Mr. Justice Lamer’s most 
significant contributions was his 
dramatic call for a moratorium on 
all new legislative programmes that 
involve the criminal law (except 
for criminal procedure) until the 
Government of Canada could de- 
velop a comprehensive justice pol- 
icy. Without such a policy, all 
legislative changes would be “ran- 
dom and ad hoc measures.” In 
response to his challenge, the 
Government undertook and articu- 


lated a comprehensive criminal — 


justice policy for Canada, which is 


contained in The Criminal Law in — 
Canadian Society (1982). This offi-_ 


cial statement of the purpose of 


the criminal law, and the principles | 


to be applied by the Government 
to achieve that purpose, is consis- 


tent with the views expressed by | 


the Law Reform Commission of 
Canada in Report 3, Our Criminal 
Law (1976). 

During Mr. Justice Lamer’s term 
as Chairman, several new studies 
in the field of criminal law were 
undertaken. In addition, research 
in family law and administrative 
law flourished. A major conference 


on Preparing for Trial held in- 


the conduct of criminal trials by 
encouraging the use of disclosure 
and other useful techniques. It was 
also under Mr. Justice Lamer’s 
stewardship that the Protection of 
Life Project was established to 
study such issues as euthanasia, 
consent to medical treatment, pol- 
lution, and other similar topics. 
Francis C. Muldoon, Q.C. (as he 
then was), now Mr. Justice Mul- 
doon of the Federal Court of 
Canada, who had been Vice-Chair- 
man of the Commission for a time, 
became the third Chairman, later 
President, of the Law Reform 
Commission of Canada in 1978. Mr. 
Justice Muldoon, whose steady and 
committed leadership brought to 
the Commission even greater cred- 
ibility, characterized the process of 
law reform as “change for the 
better.’ He strove to establish 
stronger ties with the judiciary, the 
legal profession, the police and 
others, by setting up permanent 
committees for periodic and con- 
tinuing consultation about the 
criminal law. 
_ Mr. Justice Muldoon’s period of 
tenure was most productive; no 
less than twelve Reports to Parlia- 
ment were prepared, on such 
varied topics as the cheque, the 
jury, theft and fraud, contempt of 
court, euthanasia, criteria for the 
determination of death, and writs 
of assistance and telewarrants. 
Moreover, it was. during Mr. 
Justice Muldoon’s term that the 
Honourable Jacques Flynn, Minis- 
ter of Justice in the Clark govern- 
| ment, established the Criminal Law 
Review. This Review was to be a 
joint effort of the Commission, the 
Department of Justice and _ the 
Department of the Solicitor Gen- 
eral (including involvement of the 
provinces) to overhaul the criminal 
law and criminal procedure. This 
institutionalized and ensured gov- 
-ernmental scrutiny and action on 
the criminal law work of the 
Commission as it emerged. 
Following the appointment to 
the bench in 1983 of Mr. Justice 
Francis C. Muldoon and Mr. Justice 
Réjean Paul, then Vice-President of 
the Commission, Mr. Justice Allen 
M. Linden of the Supreme Court of 
Ontario was appointed President, 
and Professor Jacques Fortin of 
the University of Montréal was 


: 
| 
| 
| 
3 of 1977, greatly influenced 


appointed Vice-President of the 
Commission. 

Tragically, Professor Jacques 
Fortin died in January 1985, depriv- 
ing the Commission and Canada of 
his great wisdom and courage. We 
at the Commission miss him des- 
perately, but his strength of pur- 
pose, his love of liberty and his 
sense of justice continue to guide 
and inspire the Commission in 
completing a new Criminal Code 
for Canada. He will always be 
remembered, not only by the Com- 
mission, but in the history of our 
country, as being one of the 
primary architects of the new 
Criminal Code. 


Mr. Justice Muldoon... 
characterized the 
process of law reform as 
“change for the better.” 


In 1985 Mr. Gilles Létourneau 
was appointed Vice-President of 
the Commission. A graduate of 
Laval University Law School, Mr. 
Létourneau holds a master’s degree 
in criminal law and criminology 
from the London School of Eco- 
nomics and Political Science and a 
doctorate in criminal law and 
procedure from that same univer- 
sity. He is the author of the book, 
The Prerogative Writs in Cana- 
dian Criminal Law and Procedure 
(1976), and has written many arti- 
cles published in law journals. He 
brings with him a great deal of 
experience in law reform and 
legislation at the provincial level. 
Before his appointment as Vice- 
President, he was Associate Gen- 
eral Secretary for Legislation with 
the Québec Government. 


The Current Team 


Joining President Linden and 
Vice-President Létourneau in carry- 
ing out the duties of the Commis- 
sion are three distinguished Com- 
missioners: Ms. Louise Lemelin, 
Q.C., a barrister and solicitor from 
Victoriaville, Québec, is the Com- 
missioner in charge of the Protec- 
tion of Life Project; Mr. Joseph 
Maingot, Q.C., former Parliamen- 
tary Counsel and Law Clerk of the 


House of Commons, is the Com- 
missioner, along with the Vice- 
President, in charge of the Criminal 
Procedure Project; and Mr. John 
Frecker, a barrister and _ solicitor 
from St. John’s, Newfoundland, is 
the Commissioner in charge of the 
Administrative Law Project. 

The Commissioners are sup- 
ported in their work by four 
Project Co-ordinators. They are Dr. 
Edward W. Keyserlingk, Protection 
of Life; Mr. Francois Handfield, 
Substantive Criminal Law; Mr. Stan- 
ley A. Cohen, Criminal Procedure; 
and Mr. Patrick Robardet (acting 
Co-ordinator replacing Mr. Mario 
Bouchard), Administrative Law. Ms. 
Joyce Miller, a member of the 
Ontario Bar, is the Special Assis- 
tant to the President and the 
Secretary. 

This summer marked the retire- 
ment of Mr. Jean Coté, Secretary 
of the Commission, and Brigadier- 
General (retired) Michael H.F. Web- 
ber, Director of Operations. Mr. 
Jean Coté had a long and distin- 
guished career in the Public Serv- 
ice of Canada and was the Commis- 
sion’s first Secretary, a position he 
held since 1971. Brigadier-General 
(retired) Webber, who served his 
country with distinction in the 
armed forces for many years, had 
been Director of Operations since 
1975. Mr. Coté was replaced by the 
Special Adviser to the Commission, 
Mr. Harold Levy, who served in an 
acting capacity until May 1985 
when he left the Commission to 
join the editorial board of The 
Toronto Star. Mr. Francois Hand- 
field is now acting Secretary. A 
member of the Québec Bar, Mr. 
Handfield has been the Substantive 
Criminal Law Project Co-ordinator 
since 1983 and played a Key role in 
helping to bring to fruition the first 
draft of the new Criminal Code for 
Canada. He is also a part-time 
professor at the University of 
Ottawa Law School. He brings with 
him to this new position not only 
energy, commitment and a vast 
knowledge of the criminal law, but, 
as a former Chief Crown Prosecu- 
tor for the Hull, Pontiac-Labelle 
region, he also brings outstanding 
organizational experience. The new 
Director of Operations is Mr. Rob- 
ert Rochon, an experienced admin- 
istrator who has worked for the 
federal Government for many years. 


Influence on Law Reform 


he influence of a 

law reform commis- 

sion is felt in many 
ways. By publishing its research 
and recommendations, a law re- 
form commission advances legal 
scholarship and writings; it edu- 
cates the public on the legal system 
and justice; it influences the opin- 
ion of lawyers who assist the 
courts in leading the law along 
new paths; and finally it changes 
attitudes, affects conduct and pro- 
motes legislative reform. 


Legal Research 


Research plays a critical role in 
the work of this Commission. 
Before we can make recommenda- 
tions to Parliament we must re- 
search the history and purpose of 
the present law, identify its defects, 
and try to determine how to solve 
the problems. The Commission 
must study how other jurisdictions 
deal with similar problems, how 
effective those solutions are, and 
what solutions would work best in 
Canada. 

Most of the Commission’s re- 
search and recommendations are 
published in Reports to Parliament, 
Working Papers and Study Papers. 
An important consequence of the 
publication “and dissemination of 
this legal research is that it acts as 
a catalyst, engaging Canadian legal 
scholars in further research and 
writings on important areas in 
need of reform. It also subjects the 
Commission’s work to an objective 
critical analysis. Many articles have 
been written about the Commis- 
sion, its history, function, philoso- 
phy and recommendations (see 
Appendix F). All of this scholarly 
activity stimulates thinking about 
law reform, creates a deeper under- 
standing of the issues involved and 


helps promote action by formal or 
informal implementation of the 
Commission’s recommendations. 

The excellent quality of the 
Commission’s research is univer- 
sally recognized. Its reputation for 
excellence is firmly established not 
only in Canada (in 1984, the 
Commission received the Archam- 
bault-Fauteux Award for its contri- 
bution to legal research) but 
abroad as well. Indeed, requests 
for our publications come from all 
over the world with some of our 
work being translated into other 
languages. Legal scholars from 
many different countries have re- 
lied on our work, praised it, and 
criticized it in the legal journals of 
their countries. In this way the 
Commission has acted as an impor- 
tant link in disseminating Canadian 
legal scholarship to other countries. 

As well as stimulating scholarly 
research, the Commission provides 
excellent training for young legal 
scholars who have just completed 
their formal schooling. In return 
for their training these young 
scholars have provided us with 
their energy, enthusiasm, hard work 
and solid legal scholarship. After 
leaving us, many Commission re- 
searchers have continued their 
interest in scholarship by becoming 
law professors, government policy 
makers or active practitioners 
working at the frontiers of law 
reform. We believe that through its 
legal research, the Commission has 
helped to foster, build and dissem- 
inate, nationally and internationally, 
a uniquely Canadian perspective on 
legal scholarship. 


Educating the Public 


From the beginning, the Commis- 
sion’s policy has been to establish 
a dialogue with the public about 


our present laws, the way they 
work and the means that can and 
should be used to modify them. 
The first Chairman of the Law 
Reform Commission, the Honour- 
able Mr. Justice Hartt, stressed this 
duty to dialogue with members of 
the public when he stated: “The 
process of law reform is_ too 
important to be left to lawyers 
alone. Law touches the lives of 
everyone; it is therefore the busi- 
ness of everyone.” To further the 
participation of the public in law 
reform the Commission has estab- 
lished a wide distribution network 
for all our publications. As noted 
earlier, more than 1.3 million cop- 
ies have been distributed. This year 
the Commission has received over 
57,000 requests for publications. 
As part of the Commission’s 
policy to encourage the process of 
education and communication, 
most of our publications are writ- 
ten in a simple and straightforward 
style. To encourage dialogue we 


invite the public to read our 


Working Papers and to comment 
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on our recommendations. Over the 


past fifteen years many members 
of the lay public have read our 
papers, learned from them and 
offered thoughtful comments and 
suggestions, which have helped us 
in making our final recommenda- 
tions to Parliament. 

The Commission’s publications 
are also used in high schools and 
universities as a means of educat- 
ing young Canadians about our 
legal system. This year as a result 
of a Law Day Essay Contest 
sponsored by the Canadian Bar 
Association (Ontario branch), the 
Commission was besieged with 
requests for our publications from 
over fifty high schools. In addition, 
we distributed more than fifteen 
thousand information sheets, cata- 
logues and pamphlets to schools 


where special displays had been 
set up. Many universities use our 
papers as educational material; for 
example, one University of Toronto 
Law School criminal law class was 
given as a term assignment the 
task of writing an analysis and 
critique of one of our two recently 
published Working Papers 45 and 
46, Secondary Liability and Omis- 
sions, Negligence and Endanger- 
ing. In police colleges future peace 
‘officers study our material on 
police powers. 

The Commission reaches out to 
the public at various conferences, 
by setting up information kiosks to 
inform them about the work of the 
Commission. Also, in collaboration 
with various organizations, we have 
arranged for the insertion of infor- 
‘mation sheets, pamphlets and cat- 
-alogues in delegate kits at confer- 
ences held in various cities. This 
year at these functions the Com- 
mission distributed an additional 
22,000 items of information high- 
lighting our work. 

ee * 
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The Chief Justice of the Supreme Court of Canada, the Right 


One of the highlights of the 
evening was the announcement by 
the Chief Justice of the Supreme 
Court of Canada, the Right Honour- 
able Brian Dickson, of the first 
recipients of the annual Scales of 
Justice Award. This competition is 
co-sponsored by the Law Reform 
Commission of Canada and the 
Canadian Bar Association and is 
open to all Canadian newspapers, 
magazines, television and _ radio 
stations, wire services and news 
syndicates and their reporters. The 
objective of the competition is to 
accord national recognition to me- 
dia reports that foster greater 
public understanding of the inher- 
ent values of the Canadian legal 
and judicial system. 

This year fifty-nine entries were 
evaluated by a committee of distin- 
guished members of the legal and 
journalistic communities who had 
the task of choosing the winners 
in three categories: newsprint, ra- 
dio and television. The criteria for 
judging submissions were: infor- 
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Honourable Brian Dickson presenting the Scales of Justice Award to 
Mr. David Vienneau of The Toronto Star. 


- Four years ago, the Canadian 
Bar Association decided to desig- 
nate April 17 as a special day, “Law 
Day,’ to make Canadians more 
aware of the law and inform them 
about our justice system and law 
reform. To this end, the Law 
Reform Commission of Canada, in 
association with the Canadian Bar 
Association, organizes an annual 
Law Day dinner. This year over 450 
members of the public, most of 
whom were representatives of so- 
cial and service clubs from the 
Ottawa and Hull area, attended the 
dinner. The keynote speaker at the 
dinner was the Honourable John 
-C. Crosbie, Minister of Justice and 
Attorney General of Canada. 


mational value, originality, insight, 
critical analysis and impact. 

The winners this year were: 
David Vienneau of The Toronto 
Star, for his series entitled “The 
Supreme Court”; C.B.C. Television 
for “Lawyers — ‘And You Shall Be 
Heard’”” and C.B.C. Radio for 
“Scales of Justice — ‘Second Time 
Around’.” In addition, certificates 
of merit were awarded to: Michel 
C. Auger, Presse Canadienne, for 
his series on the “Third Anniver- 
sary of the Canadian Charter of 
Rights and Freedoms”; “The Jour- 
nal,” C.B.C. Television, for “History 
on Trial” and C.B.C. Radio, Current 
Affairs, St. John’s, for its series, 
“Legalease.” 


The enthusiastic involvement of 
the general public and the media 
in the events of Law Day encour- 
ages the Commission in our en- 
deavours to involve the public in 
the process of dialogue on law and 
law reform. We have much to learn 
through this contact with the 
public and it is hoped that they 
learn a lot from us. 


Judicial Decisions 


Assisting the judiciary in their 
decision making and _ influencing 
the courts to advance the law 
along new paths has been one of 
the important consequences of the 
publication of the Law Reform 
Commission’s research and recom- 
mendations. The Commission is 
pleased to report that over the 
years at least 120 reported judge- 
ments have cited our publications, 
including 16 decisions of the Su- 
preme Court of Canada (see Ap- 
pendix G). This year our publica- 
tions were cited in 22 reported 
cases, including 5 decisions of the 
Supreme Court of Canada. 

Now more than ever, the Com- 
mission believes that our publica- 
tions will play an important role in 
judicial decision making. Our de- 
sire to promote laws that are truly 
reflective of the values underlying 
human dignity has resulted in our 
proposing laws built upon the 
principles which are now reflected 
in the Canadian Charter of Rights 
and Freedoms. Given the enor- 
mous number of Charter chal- 
lenges and the infancy of research 
on Charter issues, the courts, we 
believe, will in the future be relying 
on our in-depth analysis of the 
present law and our principled 
approach for the development of 
new laws which are consistent 
with the values protected by the 
Charter. 

“A man’s home is his castle.” 
This ancient common law princi- 
ple, first enunciated in Semayne’s 
Case in 1604, was one of many 
which the Supreme Court of 
Canada grappled with this year. In 
arriving at his dissenting opinion, 
Mr. Justice La Forest in R. Vv. 
Landry, [1986] 1 S.C.R. 145, quotes 
from Working Paper 41, Arvest 
(1985) which states at p. 116 that, 
“lejntry to effect an arrest has 
potentially greater repercussions 


for the liberty of the individual 
than does entry for the purposes 
of searching for evidence of of- 
fences, and it is difficult to see 
how the protections surrounding 
the former should be less stringent 
than those for the latter as is 
presently the case.” 

In Libman v. The Queen, [1985] 
2 S.C.R. 178, the Supreme Court 
adopted our approach as outlined 
in Working Paper 37, Extraterrito- 
rial Jurisdiction (1984), in decid- 
ing that “all that is necessary to 
make an offence subject to the 
jurisdiction of our courts is that a 
significant portion of the activities 
constituting that offence took place 
in Canada (at 212-3).’ 

Madam Justice Wilson, in her 
concurring reasons in Reference Re 
Section 94(2) of Motor Vehicle Act, 
RSBG 1979. (¢ 285, [1985] 2 
S.C.R. 486, stated among other 
things that an absolute liability 
offence should not make it manda- 
tory for the courts to deprive a 
convicted person of his liberty, and 
quoted from Working Paper 11, 
Imprisonment and Release (1975) 
in support of her reasons as 
follows: “Justice requires that the 
sanction of imprisonment not be 
disproportionate to the offence and 
humanity dictates that it must not 
be heavier than necessary to 
achieve its objective (at 10).” 

In the course of her exploration 
of the meaning of the phrase 
“security of the person” used in 
section 7 of the Canadian Charter 
of Rights and Freedoms, Madam 
Justice Wilson, in Singh v. Minister 
of Employment and Immigration, 
[1985] 1 S.C.R. 177, quoted from 
Working Paper 26, Medical Treat- 
ment and Criminal Law (1980). In 
that paper we wrote, “the right to 
security of the person means not 
only protection of one’s physical 
integrity, but the provision of 
necessaries for its support (at 6).” 

Working Paper 10, Limits of 
Criminal Law: Obscenity: A Test 
Case (1975) was cited by Mr. 
Justice Chouinard in his concurring 
reasons in an obscenity case, 
Germain v. The Queen, [1985] 2 
S.C.R. 241. 

Commission research and rec- 
ommendations have been used by 
other Canadian courts to assist 
them in arriving at their decisions. 
In R. v. Doiron (1985), 19 C.C.C. 


(3d) 350, the Nova Scotia Court of 
Appeal noted that the Commission, 
in Report 22, Disclosure by the 
Prosecution (1984) recommended 
that “the Criminal Code be 
amended to require the Crown to 
furnish a copy of any relevant 
statement made by a prospective 
witness at any stage of the pro- 
ceedings unless the Crown can 
show that disclosure will probably 
endanger life or safety or interfere 
with the administration of justice 
(at 363)” and decided that there is 
an overriding obligation on the part 
of counsel for the Crown to inform 
the defence of any evidence which 
may be helpful to the accused. 

The Alberta Court of Appeal, 
which considered whether the right 
to search after an arrest should be 
automatic in R. v. Lerke, [1986] 3 
W.W.R. 17, quoted from Working 
Paper 30, Police Powers: Search 
and Seizure in Criminal Law 
Enforcement (1983). Therein the 
Commission had stated that it 
seemed difficult to maintain that 
the need to perform a_ search 
should be the same for all cases. 
Mr. Chief Justice Laycraft further 
commented that “[t]o a considera- 
ble extent the problem is resolved 
by s. 8 of the Canadian Charter of 
Rights and Freedoms (at 27).’ The 
Working Paper was also cited by 
the Alberta Provincial Court in Re 
TR.W, PB. and R.W. (1986), 68 
A.R. 12, in the course of a general 
discussion on the law of search 
and seizure in Canada. 

The Commission’s work has been 
used in other cases dealing with 
police powers. For example, in R. 
v. Strachan (1986), 24 C.C.C. (3d) 
205 (B.C.C.A.), Mr. Justice Esson 
referred to the study, Legal Status 
of the Police (1981) which he 
termed “[a]... useful summary of 
the development of police in 
Canada, including reference to the 
influence of the English experience 
(at 232).” This Study Paper was 
also referred to by the Court of 
the Sessions of the Peace in Office 
de la Construction du Québec c. 
Plante, [1985] C.S.P. 1103, in con- 
sidering whether an inspector of 
the Office is an officer of the peace 
as defined by the Criminal Code. 

The Commission’s work on the 
jury was used in three cases 
dealing with the subject. In R. v. 
Cecchini (1986), 22 C.C.C. (3d) 323, 


the Ontario High Court agreed with 

the recommendations set out in 

Report 16, The Jury (1982) and 

decided that there should be no- 
disparity in the number of jury 

challenges and stand-asides as be- 
tween the accused and the Crown. 
In R. v. Andrade (1985), 18 C.C.C. 
(3d) 41, the Ontario Court of 
Appeal ruled that note taking by a 

jury is proper and that judges can 

permit questions to be put by a 

juror in accordance with Working 

Paper 27, The Jury in Criminal 

Trials (1980). This paper was also 

referred to by the Northwest Ter- 

ritories Supreme Court in R. v. 

Punch, [1986] 1 W.W.R. 592, for its” 
analysis of the functions and com- 

position of the jury, which “are of_ 
significance for the question 

whether or not there is likely to be 

a real disadvantage in having a jury 
of six rather than one of 12 (at 

605).” 

In the area of evidence the 
British Columbia Court of Appeal 
decided in R. v. Corbett (1984), 17 
C.C.C. (38d) 129, that section 12 of 
the Canada Evidence Act, which 
permits the cross-examination of a 
witness on his prior criminal re- 
cord, does not contravene section 
7 and paragraph Il1(d) of the 
Charter. Mr. Justice Seaton, in his 
concurring reasons, reviewed the 
authorities and the legislation of 
other jurisdictions on the issue of 
whether an accused is afforded a 
fair hearing when exposed to 
cross-examination on his record 
and notes that “[t]he provisions in 
Canada are different... (at 137).” 
He comments further that the 
Commission has recommended 
changes in its Study Papers and in 
Report 1, Evidence (1975) and 
states, “I might conclude that 
another system is better,... but 
Parliament has not seen fit to 
change the scheme of which this 
provision is a part (at 137-8).” 

Among other instances in which 
the Commission’s publications have 
been cited is Canadian Broadcast- 
ing Corp. v. MacIntyre (1985), 23 
D.L.R. (4th) 235, where the Nova 
Scotia Supreme Court refers to 
Working Paper 35, Defamatory 
Libel (1984), for the history of the 
law of defamation. In R. v. Swain 
(1986), 53 O.R. (2d) 609, the Ontario 
Court of Appeal quotes from Re- 
port 5, Mental Disorder in the 


Criminal Process (1976) on the 
issue of termination of a Lieuten- 
ant-Governor’s Warrant and from 
Working Paper 14, The Criminal 
Process and Mental Disorder 
(1975), on the issue of the reliabil- 
ity and predictive accuracy of 
psychiatric dangerousness. 
Lastly, in Oag v. The Queen 
[1986], 1 F.C. 472 (T.D.), Mr. Justice 
Muldoon refers to the “trenchant 
observations” of the Law Reform 
Commission on the subject of 
Crown liability in Working Paper 
40, The Legal Status of the Federal 
Administration (1985), which he 
calls a “profoundly farseeing and 
analytical (at 480)” document. 


| Changing Conduct 


_ Over the years the Commission’s 
in-depth analyses, practical studies 
and sound recommendations have 
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had the effect of influencing 
needed reforms and changes in the 
day-to-day practices and proce- 
dures in various areas of criminal 
law, family law and administrative 
law, without parliamentary inter- 
vention. As we have noted in our 
Fourteenth Annual Report 1984- 
1985, our Working Paper 4 on 
Discovery (1974) has helped to 
alter significantly pretrial disclo- 
sure practices by the Crown. Our 
Report 6 on Family Law (1976) 
has acted as an influence in the 
creation of unified family courts in 
some jurisdictions across Canada. 
In the area of administrative law, 
through a series of in-depth studies 
of nine independent federal agen- 
cies, the Commission has helped 
to influence some major changes 
in the practices and procedures of 
some of these agencies. As well, 
various agencies have requested 


our assistance in altering their 
rules of practice in light of the 
recommendations made in Working 
Paper 25 (1980) and Report 26 on 
Independent Administrative Agen- 
cies (1985). 

This practical, informal influence 
of law reform on conduct is very 
well illustrated in the recent imple- 
mentation of recommendations 
from the Commission’s Working 
Paper 32 and Report 23 on Ques- 
tioning Suspects by the Halton 
Regional Police Force “Taping of 
Police Interviews Project” (Project 
TIP) which began in July 1985. 

Working Paper 32 on Question- 
ing Suspects (1984) recommends 
the videotaping of accused persons 
being questioned, in order to re- 
duce allegations of police miscon- 
duct, shorten the time needed for 
voir dire to determine whether 
statements were made voluntarily, 


INTERKOGATING CKIME SUSPECTS WITH 
VIDEO CAMERA PROVES SUCCESS FUL- 
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and generally expedite the admin- 
istration of justice. In order to test 
this concept, Project TIP was 
undertaken by the Halton Regional 
Police Force with the assistance of 
the Commission and the technical 
co-operation of the Sony Corpora- 
tion of Canada. The object of the 
project was to provide a full 
electronic record of police inter- 
views with suspects and to test the 
various propositions which have 
been advanced for and against the 
process. 

In February 1986, an interim 
report on the first six months of 
the two-year project was prepared 
by Professor Alan Grant of Os- 
goode Hall Law School, York Uni- 
versity. Although the report is only 
preliminary and deals with initial 
police and prosecutorial reaction 
to the project (analysis of the 
responses of defence counsel will 
appear in forthcoming reports), the 
general tenor was quite positive. 
Only four per cent of the suspects/ 
accused refused to be taped and 
seventy-one per cent of those who 
agreed to be videotaped made 
admissions or confessions. It was 
also shown that when cases did 
get to court, the videotaping pro- 
cess had saved court time when 
defence counsel agreed to waive 
the voir dire after viewing the 
tape. 

From the perspective of the 
police officers, although there was 
an initial hesitation about the 
project, once it was begun they 
were very enthusiastic about using 
the videotaping technology. As well, 
Crown counsel indicated that there 
had been no problems in having 
the tapes introduced into evidence 
in the few cases that actually 
reached court. 

Although it is still too early te 
make long-term predictions, the 
Commission is optimistic that the 
results of Project TIP will show 
that the implementation of the 
Commission’s recommendations by 
police forces will not only save 
valuable time and court costs, but 
will fairly and justly expedite the 
administration of justice. Other 
experiments with videotaping in 
Toronto and audiotaping (with the 
help of 3M Canada Inc.) in Mont- 
réal are under way, the results of 
which, we expect, will be equally 
encouraging. 


Legislation 


As the Commission noted earlier 
law reform can be influenced by 
stimulating research, educating the 
public on matters of legal impor- 
tance, assisting the judiciary in 
their decision making, and altering 
administrative and legal attitudes 
and practices. A fifth way in which 
law reform can be influenced is 
through the enactment of legisla- 
tion. Although this is not the only 
measure of our success, we are 
pleased to report that twelve out 
of twenty-eight of our Reports have 
been enacted — at least in part — 
by Parliament. 

In 1985 the Criminal Law 
Amendment Act, 1985 contained 
seven different items dealt with in 
our publications, extending back 
more than a decade. Commission 
recommendations included in the 
Act were: (1) the abolition of writs 
of assistance; (2) the introduction 
of telewarrants; (3) the authoriza- 
tion of pretrial conferences and 
motions; (4) the taking of blood 
samples; (5) some matters of 
search and seizure; (6) changes to 
the jury system; and (7) issues of 
jurisdiction. 


.. In the new Divorce 
Act, 1985 Parliament 
recognized in legislative 
form the Commission’s 
proposal for reform. 


The Commission supported the 
work of the House of Commons 
Justice and Legal Affairs Commit- 
tee, which studied the amend- 
ments, by providing ideas and 
concepts embodied in our Reports 
and Working Papers. We were 
pleased that some of the testimony 
presented was retained by the 
Committee to improve some of the 
proposed amendments. 

Another recent piece of legisla- 
tion that has completed its journey 
through Parliament is the Divorce 
Act, 1985, which was inspired in 
part by one of our early Reports 
on family law. To a large extent 
the Act incorporates the Commis- 
sion’s recommendations on no- 
fault divorce, encouraging media- 
tion to settle disputes, and the 


equitable distribution of property 
aimed at overcoming economic 
hardship arising from the break- 
down of the marriage. Since the 
publication of our recommenda-— 
tions in Report 6 on Family Law 
(1976), the practice of private 
mediation and arbitration has 
played an increasingly important 
role in the resolution of family 
disputes or marriage breakdown 
and divorce. This year, in the new 
Divorce Act, 1985 Parliament rec- 
ognized in legislative form the 
Commission’s proposal for reform. 

The Commission was _ also 
pleased to see that the recently 
proposed amendments to. the 
Criminal Code on mental disorder 
tabled in Parliament incorporated 
the policy and the substance of the 
recommendations in our 1976 Re- 
port to Parliament on Mental 
Disorder in the Criminal Process. 
Report 5 recommended that the 
rights of the accused should be set 
out in a complete and principled 
manner so as to guarantee proce- 
dural fairness and to ensure that 
the criminal law should be used so 
as to involve the minimum possible 
interference with the liberty of the 
individual consistent with public 
safety. Although our principled 
approach taken in 1976 pre-dates 
the Charter, we are pleased to see 
how relevant it has proven to be in 
this post-Charter era. 

Technically, although no _ re- 
sponse is expected from Parlia- 
ment following the publication of a 
Working Paper, a number of our 
Working Papers have helped to 
produce legislative initiatives. For 
example, the Federal Commission 
of Inquiry on War Criminals (the 
Deschénes Commission), and Bill 
C-104, the “Canadian Laws Off- 
shore Application Act” (first read- 
ing, April 11, 1986) deal with 
subjects specified as problems in 
Working Paper 37, Extraterritorial 
Jurisdiction (1984). Recommenda- 
tions in this Working Paper and 
Working Paper 39, Post-Seizure 
Procedures (1985) are reflected in 
the Criminal Law Amendment 
Act, 1985. 

Although the Commission is 
pleased that so many of our 
recommendations have been en- 
acted into legislation, there is 
concern among law _ reformers 
about the length of time it takes 


or legislatures, both provincially 
d federally, to enact reform 
proposals. We are, of course, aware 
hat Parliament is a very busy 
institution and that law reform is 
only one of the very many impor- 
tant matters that Parliament has to 
deal with. Nevertheless, we would 
like to help it find ways of 
expediting consideration of our 
Reports, at least the non-controver- 
sial ones. 
Speedier adoption of our recom- 
mendations can sometimes save 
money and avoid litigation. One 
example is the Commission’s 1976 
Report 7 on Sunday Observance 
which recommended that the fed- 
eral Lord’s Day Act be repealed, 
and that the transition period from 
federal to provincial law not be 
delayed too long. Despite our 
urging, the federal Lord’s Day Act 
remained in force for nearly ten 
more years until 1985, when after 
a Charter challenge to the Lord’s 
Day Act, the Supreme Court of 
Canada in R. v. Big M Drug Mart, 
[1985] 1 S.C.R. 295, declared the 
legislation invalid. The Court held 
it was in conflict with the Charter’s 
guarantee of freedom of religion, 
(paragraph 2(a)). The Commis- 
sion’s publications on this subject 
figured prominently in the various 
decisions rendered at each stage 
of the appeal process. If our 
recommendations had been acted 
‘upon earlier, this costly litigation 
might have been avoided, thus 
saving the costs involved and some 
of the valuable time of the Supreme 
Court of Canada. It would also 
have given the provinces more time 
to develop alternative legislation, 
rather than having to act hastily to 
fill the void created by the decision. 
In April 1985, the Law Reform 
Commission and the Canadian Bar 
Association presented a brief to 
the Task Force on the Reform of 
the House of Commons. In this 
brief, we expressed our concern 
about the length of time taken to 
implement non-controversial rec- 
ommendations for important and 
necessary changes. We offered two 
suggestions on how to accelerate 
the pace of law reform. One idea 
would be to separate the legislative 
load into two groups so that non- 
controversial technical Bills would 
be dealt with in a different, less 
time-consuming way than _ their 
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more controversial counterparts. 
For example, the non-controversial 
Bill could go to committee for 
consideration after the first read- 
ing. The other idea would be to 
change the way in which time is 
allocated for the consideration of 
Bills, by scheduling their imple- 
mentation for example, by sched- 
uling a group of Bills or a week’s 
business at a time, or by shortening 
the prescribed length of time for 
debate. Unfortunately, these sug- 
gestions which might help to ex- 
pedite the legislative process, were 
not adopted in the Report of the 
Special Committee on Reform of 
the House of Commons (McGrath 
Report). 

Participants at our Seminar on 
the Future of Law Reform ex- 
pressed concern about the pace of 
parliamentary consideration of our 
recommendations for reform. Mr. 
Bryan Williams, Q.C., President 
Elect of the Canadian Bar Associa- 
tion, suggested a way in which 
Parliament could deal with recom- 
mendations for law _ reform: 
“[T]here ought to be something in 
the way of a time limit where the 
government either says one of 
three things: we agree with the 
Law Reform Commission and we 
are in the process of implementing; 
we don't agree with the Law 
Reform Commission and we're not 
going to implement, ...; or we have 
looked at it and we need another 
year.” 

On the same subject a most 
respected law reformer, Mr. Wil- 
liam Hurlburt of the Alberta Insti- 
tute of Law Research and Reform, 
author of Law Reform Commis- 
sions ium the United Kingdom, 
Australia and Canada (1986) ob- 
served: “[T]o my mind, ... the thing 
to go along with is really what the 
Chairman [Mr. Blaine Thacker, M.P.] 
was suggesting, namely considera- 
tion by parliamentary committees. 
It seems to me that there is no 
reason in principle why _ there 
should not arise a convention, that 
parliamentary committees ... would 
take under consideration those law 
reform proposals which are not in 
the party political arena. [...] If an 
all-party committee were to con- 
sider a law reform proposal and if 
the all-party members of that 
committee were to approve it or 
agree on some modification of it 


or agree to reject it, then it should 
be possible to have an understand- 
ing with the caucuses that they 
would [allow] these ... non-politi- 
cally controversial items, [to be 
brought forward]... [without the 
need for] extended parliamentary 
debate, that they wouldn’t become 
the subject of parliamentary games 
and would be processed in a 
rational and intelligent way, saving 
parliamentary time because the 
committee would have thrashed 
them out. It seems to me that the 
legislator and the governments 
should be willing to do this. It 
would [avoid] the politicization of 
law reform proposals. [...] [I]t 
seems to me that the missing piece 
of machinery in the law reform 
process is one which would allow 
law reform proposals which are 
not in the party political arena to 
be taken up by the legislator, [and] 
considered by the legislator, un- 
trammelled by whips and all the 
other sorts of things ....” 

The Honourable Robert Kaplan, 
M.P., agreed with Mr. Hurlburt’s 
suggestion: “What was proposed 
could work very well without 
changing one single rule of the 
House of Commons, let alone 
changing one single law or aban- 
doning the principle of responsible 
government. [...] I am committed 
personally to law reform and I 
think that the reform rules have 
produced the possibility of a com- 
mittee which can work without a 
partisan temperature .... So, what I 
would like to suggest and to offer 
is that if a committee is set up,... I 
would offer and do offer now to 
get legislation through, insofar as 
the official Opposition can do so, 
before the next election.’ 

We respectfully suggest that 
these ideas are worthy of Parlia- 
ment’s consideration. It is more 
important now than ever before to 
expedite legislative law reform. The 
entrenchment of the Canadian 
Charter of Rights and Freedoms in 
our Constitution and the dramatic 
technological revolution we have 
been undergoing these past few 
decades pose unprecedented chal- 
lenges for law reform in _ this 
country. We believe that Parliament 
must be prepared for these new 
challenges and must be able to act 
to respond more expeditiously in 
enacting law reform (and other) 
measures. 
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his year, as in the past, the 
PT eonimisin has been very 

productive, publishing four 
Reports to Parliament and ten 
Working Papers. As in the previous 
years, the Commission’s publica- 
tions received a great deal of 
attention from the press. 

One of the main objects of the 
Commission is to stimulate public 
interest in the process of law 
reform. It is essential in a demo- 
cratic society that the public are 
kept aware and are encouraged to 
become involved in the formulation 
of the laws that govern them. We 
are happy to report that the wide 
coverage of our publications by the 
press has helped us in our efforts 
to carry on a dialogue on law 
reform with the Canadian public. 
Some of the comments on our 
recommendations published by the 
press are included in the summar- 
ies that follow. 


Reports to Parliament 


Commission Reports present the 
final views of the Commissioners 
on a given area of the law. Once a 
Report has been tabled in Parlia- 
ment, the advisory role of the 
Commission is completed in re- 
spect of this particular topic. It 
then becomes a matter for the 
Government and Parliament to act 
upon, if and when they choose to 
do so. 


Report 25 
Obtaining Forensic Evidence 


This Report formulates a rational 
and comprehensive structure for 
the statutory regulation of investi- 
gative procedures which utilize a 
person’s body or mind as a source 
of incriminating evidence. The pro- 
cedures deal with such things as 
administering truth drugs, pumping 
stomachs, probing body cavities, 
exposing a person to X-rays, re- 
moving concealed foreign objects 
from within the suspect’s body, and 
taking of hair samples and finger- 
nail scrapings. 

The proposed scheme sets out: 


(1) investigative tests which are 
absolutely prohibited; (2) tests 
which the subject can be com- 
pelled to submit to in carefully 
defined circumstances; and (3) 
tests which may only be performed 
if the subject has been fully 
informed of his or her rights and 
expressly consents. Potentially in- 
criminating procedures have been 
narrowly circumscribed so_ that 
they will be carried out in the 
fairest, safest and least intrusive 
manner possible. 

The proposed scheme aims at 
assisting the police, by providing 
guidance and certainty in carrying 
out their investigative duties. It 
also establishes a procedure which 
will make it more likely that 
evidence obtained from investiga- 
tive tests will be admitted in court. 

In an editorial in the Sault Daily 
Star (June 14, 1985), the paper 
supported the Commission’s pro- 
posals. It stated: “There should be 
clearly defined rules and regula- 
tions outlining what steps police 
are allowed to take to gather 
without improper encroaching in 
the rights and privacy of the 
individual .... The federal govern- 
ment should follow up on this 
report by framing the legislation 
called for by the Commission.” 


Report 26 
Independent 
Agencies 


Administrative 


This Report recognizes the inde- 
pendent administrative agency as a 
government model and makes rec- 
ommendations for improving its 
capacity to produce decisions that 
have appropriate regard for effi- 
ciency, fairness, integrity and 
accountability. 

The Report recommends that the 
integrity of independent adminis- 
trative agencies should be pro- 
tected from political interference 
and that appeals from an agency 
to a minister, or to Cabinet should 
be abolished. The Report further 
recommends that Parliament and 
parliamentary committees should 


Publications 


play an active role in monitoring 
all aspects of administrative agen- 
cies and ensuring that agencies are 
accountable to Parliament for the 
policies they follow. 

There were twelve articles in- 
cluding six editorials on this Re- 
port, largely endorsing the Com- 
mission’s recommendations. For 
example, The Ottawa Citizen, on 
October 29, 1985, commented: “We 
hope the commission’s proposals 
win a responsive hearing in Parlia- 
ment. Instituting changes would be 
a fitting use of the powers MPs are 
about to receive from new Com- 
mons rules.’ 


Report 27 
Disposition of Seized Property 


This Report presents a compre- 
hensive scheme of procedures 
which embrace all federal crime- 
related search, seizure and disposi- 
tion powers. The proposed scheme 
carefully balances the demands of 
criminal law enforcement with the 
rights of individuals to privacy and 
control of their property. 

In a significant addition to the 
Working Paper, the Report recom- 
mends that where items have been 
seized by the police, either pur- 
suant to a warrant or without a 
warrant, and continued detention 
is not necessary, the police should 
be free to return the items to the 
person entitled to possession im- 
mediately, without the necessity of 
filing a return with the justice first. 

The purpose of this recommen- 
dation is to reduce the administra- 
tive burden on both the police and 
individuals in situations where it is 
clear that detention of seized 
things is unnecessary in the cir- 
cumstances. It is intended to re- 
spond to concerns expressed by 
victims of crime and was urged 
upon us by representatives from 
various groups with whom we 
consult, including two important 
groups, the police and the Cana- 
dian Bar Association. The Crimi- 
nal Law Amendment Act, 1985 
amendments are also a response 
to these concerns. 
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Report 28 
Some Aspects of Medical Treat- 
ment and Criminal Law 


The Report brings together var- 
ious recommendations that the 
Commission has published over 
the past five years in a series of 
Study Papers, Working Papers and 
Reports to Parliament. The object 
of the Report is to present a 
systematic and organized presenta- 
tion of recommendations to which 
the drafters of the new Criminal 
Code can refer. The Report’s rec- 
ommendations deal with medico- 
legal issues that have been chal- 
lenged by the development of new 
technologies, and focuses primarily 
on the protection of the integrity 


of the person. 


The proposals for reform present 
both legislative amendments and 
recommendations on general legal 
policy. They are grouped under 
three main principles: (1) maintain- 
ing the principle of protection of 
life and health; (2) maintaining the 
principle of the autonomy of the 
person; and (3) maintaining the 
principle of the person’s right to 
self-determination. The three prin- 
ciples include and deal with issues 
such as: the protection of psycho- 
logical integrity; general standards 
of criminal law; palliative care; the 


role of consent; the protection of 


incompetent persons; cessation of 
treatment; active euthanasia; and 


_ aiding suicide. 


Working Papers 


Working Papers are statements 


of the Commission’s law reform 


positions at the time of publication 
and contain tentative recommen- 
dations for reform in a particular 
area. Such recommendations are 
not final and the primary purpose 
of the Working Paper is to elicit 
comment and provide a vehicle for 
consultation. 


Working Paper 40 


The Legal Status of the Federal 


Administration 


This Working Paper presents an 
overview of the administrative ap- 
paratus of the federal Government 
and proposes a new status for the 
federal Administration which will 
be better suited to the contempo- 
rary legal and social circumstances 


of Canada. The paper sets out a 
philosophic foundation for future 
Commission work in this area, and 
explores possible areas of reform, 
including measures which will sim- 
plify the recovery of damages 
against the Administration and 
increase safeguards available to 
individuals. It calls for a change in 
attitudes with regard to the balance 
between the individual and the 
State. 

Recommendations are made 
which would assist citizens in their 
relationship with the Administra- 
tion outside of the courtroom and 
serve as an alternative to process- 
ing grievances in the courts. These 
measures would precede the start 
of court proceedings, which could 
only begin when negotiations be- 
tween the Administration and the 
person injured had broken down. 
The individual could thus be ex- 
pected to save time and money. It 
would also be in the interest of the 
Administration to arrive at an 
amicable settlement of the case. 
This procedure could be _ used 
particularly for claims involving 
small amounts. Other non-court 
safeguards such as strengthening 
the citizen’s right to access to 
government files and perhaps even 
the appointment of a federal om- 
budsman would create a healthier 
relationship between the individual 
and the State and avoid conflicts 
in court. 

Comments on this Working Pa- 
per in the newspapers were quite 
favourable to the Commission’s 
recommendations. For example, 
The Leader Post of Regina, on 
August 1, 1985, commented: 
“Canada’s usually sensible and 
equally usually ignored Law Re- 
form Commission has come up 
with another good idea.... [Bly 
narrowing the definition of Crown 
privilege, prospects are open for 
Canadians to feel less like Davids 
in seeking legal redress against 
government — a Goliath that not 
only can say whether there’s going 
to be a fight, but that sets the rules 
and also has the last word on who 
gets the prize.” The Winnipeg Free 
Press on August 4, 1985, also 
endorsed the Working Paper, stat- 
ing: “The Law Reform Commis- 
sion’s report on special privileges 
government accords itself deserves 
close attention. Government should 


be, but is not, as accountable for 
the law as are individual citizens ....” 


Working Paper 41 
Arrest 


This Working Paper presents a 
synopsis of the law as it presently 
exists in Canada and males rec- 
ommendations for a simple, clear, 
coherent and comprehensive arrest 
regime for the Criminal Code. 

The Working Paper addresses 
the difficult distinction between 
arrest and detention and the rights 
that flow from this distinction. The 
paper recommends that the Crim- 
inal Code be amended to incorpo- 
rate the reasoning of the Supreme 
Court of Canada in R. v. Therens, 
[1985] 1 S.C.R. 613. 

The paper also recommends that 
sections 30 and 31 of the Criminal 
Code, which permit the arrest of 
individuals without the laying of a 
criminal charge, using the breach 
of peace provisions, be repealed. 
The paper states that there is no 
longer justification for retaining 
this general power which origi- 
nated in mediaeval England when 
there were very few peace officers, 
and few offences in criminal law. 
The Criminal Code now contains 
other provisions which allow for 
arrest in similar circumstances as 
the breach of peace power. 

There were thirty-five newspaper 
articles on the Arrest Working 
Paper, including eighteen editorial 
comments, all of which favoured 
the Commission’s recommenda- 
tions. For example, commenting on 
the recommendation to repeal sec- 
tions 30 and 31 of the Criminal 
Code, The Times-Transcript of 
Moncton stated: “The recommen- 
dation is one that the federal 
government ought to take up at an 
early date. It is basic to the 
principles of a democracy. It will 
dovetail appropriately with certain 
provisions in the Charter of Rights 
and Freedoms. Those who would 
try to block such fundamental 
rights are the ones who should be 
questioned as to their fitness to be 
in policing, for it is that type of 
mentality that would appreciate the 
lack of restrictions that appertains 
in a police state. Of which Canadi- 
ans need nothing.’ Another view 
was expressed by a police officer, 
Chris Braiden, in a letter to the 
editor of The Globe and Mail, 
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published on October 25, 1985. 
Therein he writes: “The arrest 
powers that would be repealed are 
more than compensated for by the 
recommendations of the commis- 
sion. Indeed, if accepted and made 
into law, arrest powers of both 
police and citizen alike will be 
made broader and more easily 
understood than the current state 
of those laws.” 


Working Paper 42 
Bigamy 


This Working Paper recommends 
the retention of the offence of 
bigamy and repeal of polygamy 
and other criminal offences re- 
specting the solemnization of 
marriage. 

The Working Paper recommends 
that bigamy be retained as an 
offence to protect the institution 
of marriage and the important role 
of the family in Canadian society. 
In the case of offences such as 
polygamy, feigned marriage, pre- 
tending to solemnize marriage, and 
solemnizing marriage contrary to 
law (sections 256 to 259 of the 
Criminal Code) the paper con- 
cludes that these offences can be 
adequately dealt with under pres- 
ent provincial legislation and the 
fraud provisions of the Criminal 
Code. 

Twenty-two newspaper articles, 
including three editorials, were 
written on the paper. In one of 
them on September 19, 1985, the 
Montreal Gazette endorsed the 
Commission’s recommendations, 
commenting: “So why worry about 
polygamy — surely not Canada’s 
number one crime problem? Well, 
the commission notes that the law 
on polygamy now prohibits ‘any 
kind of conjugal union with more 
than one person at the same time; 
even if what is involved does not 
include marriage in the legal 
sense .... The state does have some 
business in the bedrooms of the 
nation — but not as much as the 
Criminal Code now sets out.” 


Working Paper 43 
Behaviour Alteration and the 
Criminal Law 


This Working Paper studies the 
adequacy of the protection given 
to psychological integrity by exist- 
ing law and considers the need for 


explicit protections in the Crimi- 
nal Code. 

The Working Paper endeavours 
to determine the stance of criminal 
law regarding potential abuses of 
techniques such as the administra- 
tion of mood-altering drugs, psy- 
chosurgery or sophisticated behav- 
iourial therapies which can have a 
profound impact on a_person’s 
personality and way of life. 

The paper emphasizes the impor- 
tance of free and voluntary consent 
to psychiatric treatment and con- 
cludes that a judicial or administra- 
tive declaration of incompetence, 
or a committal, should not auto- 
matically constitute legal justifica- 
tion for completely ignoring the 
wishes of the patient. The paper 
also concludes that the systematic 
or even occasional use of behav- 
iour alteration methods as a pen- 
alty for the perpetrators of criminal 
or antisocial acts, without the 
consent of the individual, is unac- 
ceptable and should be firmly 
rejected. 


Working Paper 44 
Crimes against the 
Environment 


This Working Paper affirms that, 
while the vast majority of pollution 
offences can be dealt with under 
the existing regulatory system, the 
apparatus of the criminal law must 
be available against those worst 
offenders who intentionally, negli- 
gently or recklessly harm or endan- 
ger the environment by their acts 
or omissions. Consequently, the 
addition of a new and _ special 
offence to the Criminal Code, “a 
crime against the environment,” is 
recommended. 

The paper takes great care to 
define and limit the scope of this 
new offence to include only serious 
pollution acts or omissions which 
harm or endanger human life or 
health. It does not extend to 
prohibiting pollution which de- 
prives others of the use and 
enjoyment of a natural resource, 
but causes no serious harm or risk 
to human health. Provision, how- 
ever, is made for an express 
exception where, for example, a 
form of pollution deprives an entire 
community of its livelihood. 

There was an overwhelming re- 
sponse by the press to this Working 


Paper with over eighty articles, 
including thirty-four editorials 
making comments mostly in favour 
of the paper’s recommendations. 
Pierre Tremblay of Le Droit enthu- 
siastically endorsed the proposed 
scheme, commenting: [TRANSLA- 
TION] “The Commission is to be 
congratulated on this modern, com- 
prehensive, human approach to the 
challenge presented by this new 
problem, which may be the most 
urgent of all.’ In the same positive 
spirit the Guardian and Patriot of 
Charlottetown on December 2, 
1985, commented: “In view of all 
the new substances coming into 
use and the increased chances of 
their being mishandled, because of 
the sheer volume of them, the 
commission recommendation is 
timely and eminently reasonable. 
It’s the proposition of new laws 
being required to apply to new 
conditions.” 


Working Paper 45 
Secondary Liability 


This Working Paper examines 
the present law on participation, 
inchoate offences and conspiracy, 
outlines a more principled ap- 
proach to the whole question and 
makes concrete recommendations 
for inclusion into the new Criminal 
Code. 

Although the improvements pro- 
posed by the Commission in this 
Working Paper are largely con- 
cerned with form, structure and an 
overall simplification of this com- 
plex area of law, several innova- 
tions are proposed. The paper 
identifies the common link be- 
tween the present Criminal Code 
concepts of procuring, inciting, 
counselling, aiding and abetting, 
conspiracy and attempt: the con- 
cept of “furthering.” The paper 
then restructures the secondary 
liability rules on the basis of this 
concept. Thus, a person who aids 
in a crime would be liable for 
furthering the crime not, as under 
the present Code, for committing 
it. Succinctly, the person would be: 
held liable for what he actually did. 

The paper criticizes Canada’s 
existing law of conspiracy as it can’ 
lead to  overcriminalization. It 
points out that a person who both 
conspires to commit a criminal 
offence and also commits the 


actual offence can be convicted 
and punished for both. The paper 
therefore recommends that there 
be a verdict rule establishing that 
an accused can be convicted of 
one or the other. The paper also 
points out that under the current 
law, one can be convicted of 
conspiring to commit a provincial 
or municipal offence and even a 
civil wrong. The Commission’s rec- 
ommendations would confine the 
crime of conspiracy to agreements 
relating to Criminal Code offences 
‘in order to ensure that only 
Canada’s Parliament enacts the 
criminal law, and, that persons can 
be convicted of conspiracy only 
where Parliament has regarded the 
behaviour as a grave enough social 
evil to require criminal sanctions. 


Working Paper 46 
Omissions, Negligence and 
Endangering 


_ This Working Paper examines 
_the topics of omissions, negligence 
_and dangerous conduct which does 
‘not cause actual harm. Recommen- 
|dations include a “duty of easy 
rescue,” a duty to provide necessar- 
ies of life for all persons living in 
the same household, a crime of 
/negligently causing death or seri- 
ous bodily harm, and a general 
offence of endangerment. 

| A key recommendation in the 
paper is the “duty of easy rescue.” 
The paper recommends that the 
Special Part of the new Criminal 
Code provide that everyone com- 
-mits a crime who fails to take 
‘reasonable steps to assist another 
/ person whom he sees in instant 
{and overwhelming danger, unless 
_he is incapable of doing so without 
serious risk to himself or another 
or there is some other valid reason 
' for not giving assistance. 

The paper points out that the 
common law already imposes du- 
ties on persons who create dangers 
and that the Criminal Code now 

requires persons involved in motor 
| vehicle accidents to offer assis- 
tance to any person who has been 
injured. 

' The latter recommendation 
| caught the attention of the press 
| and was the subject of thirty-six 
' articles, including sixteen editorials 
/ expressing divergent views. Op- 
» posed was The Edmonton Journal 
| 


| 


commenting on December 20, 1985, 
that: “The Law Reform Commis- 
sion of Canada listened to its heart, 
but not its head, in recommending 
people be prosecuted if they fail to 
render reasonable aid in case of 
danger .... [The Commission] is right 
— Canada is basically a caring 
society. Good Samaritanism springs 
from the heart. It can’t be meaning- 
fully legislated; the courts shouldn’t 


In favour of the recommendation 
was The Community Press of 
Sedgewick, Alberta which com- 
mented on January 28, 1986: “If 
these proposals do become law, it 
brings up the point that we have 
rights under the Charter of Rights, 
but also as Citizens, we will have 
legal obligations as well as moral 
obligations.” Also supporting the 
Commission’s recommendation 
was the Montreal Gazette: “By 
reviewing Canada’s laws independ- 
ently, [the Commission] can help 
Parliament close the proverbial 
barn door before the horse es- 
capes. Too often, laws are not 
changed until problems have been 
made obvious by practice. Preven- 
tion is the better course.... The 
commission’s sensible suggestion 
that failure to rescue be made a 
crime is a case in point.” 


Working Paper 47 
Electronic Surveillance 


This Working Paper reviews the 
invasion of privacy provisions of 
the Criminal Code. The focus of 
the paper is the use of electronic 
surveillance by the police. Recom- 
mendations are designed to bring 
the current legislation into accord 
with the principles of restraint and 
respect for privacy demanded by 
the search and seizure provisions 
of the Canadian Charter of Rights 
and Freedoms. 

The Working Paper develops a 
scheme which would open up the 
wiretap application process to pub- 
lic and individual scrutiny, while 
maintaining a satisfactory balance 
between the need for effective 
police investigation and the need 
to protect personal privacy. Access 
to the material in the sealed packet 
would have to be permitted by the 
prosecutor under the paper’s 
scheme, but such disclosure would 
not necessarily occur in every case. 


Recommendation 50 of the paper 
permits a prosecutor to apply in 
writing to a judge for an order that 
certain portions of the material not 
be disclosed on the basis that 
disclosure could tend to reveal the 
identity of an informer, or any 
other person who has assisted in 
the investigation. This application 
would have to be supported by the 
sworn affidavit of the police officer. 

By opening up the system, by 
providing judges with necessary 
direction, information and supervi- 
sory powers, and by defining more 
precisely the rights and duties of 
the various participants in the 
process, the paper contends that 
much of the suspicion and distrust 
which permeates the present sys- 
tem should be eliminated. More 
information, and hence more accu- 
racy, would be brought into the 
decision-making process and the 
privacy of unsuspected individuals 
would be better safeguarded. Adop- 
tion of these proposals would help 
make our criminal justice system 
more efficient and less costly by 
lowering the number of lengthy 
contested hearings on wiretap 
issues. 

There were thirty-nine news ar- 
ticles published on the release of 
this Working Paper, of which 
twenty-three were editorials. Most 
of the comments made were very 
supportive. On January 31, 1986, 
The Edmonton Journal stated: 
“The maturity of a democracy is 
reflected in its willingness to trust 
its citizens, to allow them to live 
without undue state interference in 
their lives .... The commission as- 
serts that any invasion of privacy 
must be justified and open to 
challenge. It’s a reasonable pro- 
posal which Ottawa must adopt 
and respect.” The Working Paper 
was also endorsed by the Times- 
Colonist of Victoria on February 5, 
1986, which commented: “[The 
Commission’s] report provides a 
useful basis for much-needed leg- 
islative reform to ensure that 
wiretapping in Canada is used as a 
last resort — and only a last resort 
— by law enforcement authorities.” 

The Globe and Mail commented 
on January 30, 1986: “It is time to 
tighten up the law in this area. The 
commission’s proposals, balancing 
police need against the rights to 
privacy, provide useful guides to 
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revision.” As well, The Vancouver 
Sun made favourable comments on 
January 31, 1986: “No one wants to 
deprive law enforcement officials 
of a valid investigative tool, but the 
usefulness of that tool must be 
constantly weighed against its po- 
tential for abusing individuals’ 
rights. The Law Reform Commis- 
sion’s critique and recommenda- 
tions for increasing surveillance 
controls deserve broad _ public 
debate.” 


Working Paper 48 
Criminal Intrusion 


This Working Paper completes 
the Commission’s review of the 
main offences against the person 
and property. It deals with the 
“break and enter” provision of the 
Criminal Code. The paper pro- 
poses to modernize and clarify the 
law by replacing the existing sec- 
tions with one offence, that of 
criminal intrusion. The prohibited 
conduct would consist of acts of 
entering or remaining in a building 
or occupied structure and _ the 
requirement of “a break” would be 
eliminated as an element of the 
offence. 

The Working Paper also recom- 
mends removal of several statutory 
presumptions, which allow a court 
to presume that a person has 
entered premises without consent 
in order to commit a criminal 
offence. The removal of these 
presumptions is recommended in 
order to conform with the judicial 
disapproval of presumptions gen- 
erally in interpreting the Canadian 
Charter of Rights and Freedoms 
by requiring the accused person to 
prove his or her innocence rather 
than requiring the Crown to prove 
the suspect’s guilt beyond a reason- 
able doubt. (See R. v. Oakes, [1986] 
1 S.C.R. 103, where the Supreme 
Court of Canada struck down the 
“reverse onus” presumption for the 
offence of possession for the 
purpose of trafficking in narcotics.) 

The Globe and Mail on March 
24, 1986, commenting on this paper 
fully endorsed its recommenda- 
tions: “If the federal Government 
were to accept the proposals in the 
working paper, the three sections 
of law which now converge awk- 
wardly on the same offence, would 
be replaced by one outlining the 


straightforward offence of ‘crimi- 
nal intrusion. It sounds like a good 
idea. Simplifying the law usually 
is.” 


Working Paper 49 
Crimes against the State 


This Working Paper proposes 
that the more serious crimes 
against the State found in the 
Official Secrets Act and the Crim- 
inal Code be revised, updated, 
simplified and consolidated into 
one chapter of the new Criminal 
Code. 

Under the proposed scheme, the 
primary crimes against the State 
would still be called treason. It 
would be treason for anyone: (a) 
to engage in war or armed hostili- 
ties against Canada; (b) to assist 
anyone, whether a Canadian or a 
foreigner, who is engaged in war 
or armed hostilities against Canada; 
(c) to use violence to overthrow 
the constitutional Government of 
Canada or a province; and (d) to 
communicate or obtain, collect or 
record for the purpose of commu- 
nicating prohibited national secu- 
rity information to a foreign State 
or its agent. 

In addition, the paper recom- 
mends that there be four secondary 
crimes against the State. These 
would include: (a) using violence 
to extort or prevent a decision or 
measure of a provincial or federal 
legislative executive body, or a 
court; (b) jeopardizing Canada’s 
safety, security or defence by acts 
of vandalism; (c) failing to inform 
the authorities about, and failing to 
take reasonable steps to prevent, 
the crimes of engaging in war or 
assisting the enemy; and (d) leak- 
ing prohibited national security 
information to anyone other than a 
foreign State or its agent. 


Independently Published 
Books 


Although the following books 
have not been published by the 
Law Reform Commission, we have 
nonetheless been closely involved 
with their production. One is a 
study prepared under our auspices, 
and three are proceedings of con- 
ferences which we have supported. 
Others have been written or edited 
by members of our staff. 


Appearing for the Crown: A Legal 
and Historical Review of Criminal 
Prosecutorial Authority in Canada 
by Philip C. Stenning. Cowansville, 
Qué.: Brown Legal Publications, 
1986. 


This book examines the origins, 
development and modern legal 
conception of prosecutorial author- 
ity in Canada. It consists of three 
Parts. Part I contains a review of 
the English and Canadian origins 
of the modern prosecution process 
and the history of public prosecu- 
torial offices in Canada. Part II 
examines the extent and nature of 
modern prosecutorial authority, 
and Part III considers the present 
arrangements for accountability 
and control. The book concludes 
with the author’s personal obser- 
vations as to some of the implica- 
tions of his findings for future 
reform of the law. 


Crime, Justice & Codification: 
Essays in Commemoration of 
Jacques Fortin edited by Patrick 
Fitzgerald. Toronto: Carswell, 1986. 


The majority of the eleven essays 
in this book relate to criminal law 
and justice; some concern the 
overall nature, rationality and legit- 
imacy of criminal law. Others cover 
specific topics such as codification, 
negligence, and the law of at- 
tempts. Also included is an essay 
on the ethics of advocacy and 
another on the relationship be- 
tween criminal and administrative 
law. 

Contributors include former col- 
leagues and associates of the late 
Jacques Fortin both from Canada 
and abroad. The foreword was 
written by Mr. Justice G. Arthur 
Martin of the Ontario Court of 
Appeal. 


Justice beyond Orwell edited by 
Rosalie S. Abella and Melvin L. 
Rothman. Montréal: Yvon _ Blais, 
1985. 


This book represents a number) 
of the principal papers which were 
presented at the 1984 Tenth Annual - 
Conference of the Canadian Insti- 
tute for the Administration of 
Justice. The theme of the Confer- 
ence was “Law and Justice beyond 
1984” and the contributors, among 
them judges, practising and aca- 


demic lawyers, representatives of 
Government and the literary world, 
examine the purpose, development 
and application of law in a broad 
social context. In dealing with the 
relationship between the individ- 
ual, the State and the justice 
system, they offer a combination 
of analysis and prognosis which 
helps unravel the complex and 
pervasive way in which law and 
society blend. 


The Media, the Courts and the 
Charter edited by Philip Anisman 
and Allen M. Linden. Toronto: 
| Carswell, 1986. 


The Law Reform Commission 
co-sponsored the 1985 Osgoode 
‘Hall Law School Annual Lecture 
Series. The topic was “The Media, 
the Courts and the Charter.” 
Speakers included members of the 
legal profession and media journal- 
ists. The object of the seminar was 
| to consider the implications of the 
freedom of the press and other 
media of communication guaran- 
_teed by the Charter. 

This book contains the principal 
_papers and comments delivered at 


- SUBSTANTIVE 
~ CRIMINAL LAW 
PROJECT 


_ A New Criminal Code 


he Substantive Criminal Law 
Project is under the direction 
‘of the President of the Commis- 
sion, Mr. Justice Allen M. Linden. 
‘He is assisted by Mr. Francois 
-Handfield, the Co-ordinator of the 
Project, and Professor Patrick J. 
Fitzgerald, a Special Adviser to the 
- Commission. 

__ This past year has been a very 
exciting time for the Substantive 
Criminal Law Project for we have 
seen our labours come to fruition 
with the completion of the first 
draft of a new Criminal Code for 


the lecture series, including: an 
overview of the history of freedom 
of expression and the Charter; an 
introductory comparison of free- 
dom of the press in Canada and 
the United States; the special status 
of the media under the Charter, 
including the protections they are 
entitled to in the gathering and 
dissemination of news, and the 
mechanisms to ensure that they 
perform their protected functions 
responsibly; issues dealing with the 
media’s access to public proceed- 
ings such as judicial, quasi-judicial, 
investigative or governmental pro- 
ceedings; and lastly, the currently 
debated issue as to whether the 
media could broadcast or publish 
judicial and other proceedings, in 
particular through television and 
videotapes. 


Sports Violence and Law Reform 
edited by John Barnes. Ottawa: 
Institute for Studies in Policy, 
Ethics and Law, Faculty of Social 
Sciences, Carleton University, 1985. 


This is an edited collection of 
papers and comments of a one-day 
conference on violence in sports. 


Canada, a modern, simplified, com- 
prehensive, principled and _ practi- 
cal Code that will better express 
our Canadian identity. 

Our present Criminal Code has 
its roots in nineteenth-century Eng- 
land. Enacted in 1892, it has 
undergone a number of ad hoc 
revisions, with the result that we 
now have a Criminal Code which 
does not deal comprehensively 
with the general principles of 
criminal law, which suffers from a 
lack of internal logic and which 
contains a hodgepodge of anach- 
ronistic, redundant, contradictory 
and obsolete provisions. The end 
result is that Canadians living in 
one of the most technologically 
advanced societies in human his- 
tory, are being governed by a 
Criminal Code rooted in the horse- 
and-buggy era of Victorian England. 


Participants, including sports aca- 
demics, lawyers, sports writers and 
representatives of amateur sports, 
discussed the problems posed by 
violence in both combat and con- 
tact sports and the role of the 
criminal law as a means of impos- 
ing sanctions and control. Opening 
and closing remarks were delivered 
by Mr. Justice Allen M. Linden and 
Professor Patrick J. Fitzgerald 
respectively. 


A Reporter’s Guide to Canada’s 
Criminal Justice System by Har- 
old J. Levy. Ottawa: Canadian Bar 
Foundation, 1986. 


The purpose of this book is to 
assist reporters in covering the 
criminal justice system by provid- 
ing them with knowledge, informa- 
tion and a perspective which will 
lead to more balanced, accurate 
and informed reporting. It is full of 
practical information, such as ad- 
vice for tracking down cases, 
techniques for gaining information 
and ways of making effective use 
of investigation and court-related 
documents. 


Current Research 


From its conception the Substan- 
tive Criminal Law Project was 
committed to a fundamental review 
of the criminal law of Canada. As 
noted earlier in this Report, the 
Commission, with the help of the 
Project, has spent fifteen years 
researching, writing, consulting and 
publishing many Working Papers 
and Reports on substantive crimi- 
nal law issues. Our aim was, and 
is, to give Canada a new Criminal 
Code that reflects its own national 
character and special identity, built 
on a sound philosophical base, 
expounding rational and just prin- 
ciples and able to meet the chal- 
lenges that await our society in the 
twenty-first century. We are very 
pleased to report that the Commis- 
sion will be able to present such a 
Code to Parliament in the coming 
year. 


The Commission’s design for the 
new Criminal Code is a simplified 
and comprehensive Code which 
would fully state the aims, pur- 
poses and essential principles of 
criminal law and rules of general 
application, as well as the concepts 
governing criminal justice. The 
present Criminal Code is deficient 
in this respect. For example, nei- 
ther mens rea, causal relationship, 
nor the prerequisites of guilt or 
harm are adequately identified and 
defined. 

As well as comprehensiveness 
the Commission’s aim is to make 
the Code much more understanda- 
ble to the general public. A well- 
known rule states that ignorance 
of the law is no defence. If this is 
to be a fair rule, a rule of justice, 
the law must be capable of being 
understood. Codification of crimi- 
nal law represents a positive step 
in making laws more accessible to 
lay people, especially if the laws 
are reorganized in a logical, coher- 
ent way, with a clear statement of 
the principles on which they are 
based. The Code’s accessibility is 
essential, given Parliament’s abso- 
lute duty to provide our citizens 
with a fair and complete warning 
of both the prohibitions and the 
consequences to their violation. 

Comprehensiveness and accessi- 
bility are only two of the Commis- 
sion’s objectives. Along with flexi- 
bility, certainty and predictability, 
the Commission has another im- 
portant aim: efficiency. We aspire 
to give Canada a Code which will 
greatly reduce the costs and time 
spent on the administration of 
justice. 

With these aims and purposes in 
mind, the Commission constructed 
a Code that was simple in its style 
and structure. The structure of the 
new Code will be divided into two 
parts: a General Part, containing 
rules of general application, and a 
Special Part, containing the spe- 
cific offences. The General Part 
will state the objects and principles 
of the Code, and deal with the law 
relating to application, _ liability, 
defences, modes of participation 
and jurisdiction. The Special Part 
will be divided into subparts clas- 
sifying all the various offences 
according to a logical and coherent 
plan. These subparts include: (1) 
crimes against the person; (2) 


crimes against property; (3) crimes 
against the natural order; (4) 
crimes against the social order; (5) 
crimes against the political order; 
and (6) crimes against the interna- 
tional order. 

This new draft Criminal Code, 
we believe, marks the beginning of 
a new era for Canadian criminal 
law. The Code that has been 
drafted is not a radical or revolu- 
tionary one. In substance, it will 
not differ greatly from the present 
Code; but it will be modern, logical, 
clear, coherent and comprehensive, 
reflecting the fundamental values 
of humanity, freedom and justice 
inherent in Canadian society. It will 


(from left to right) 


and an in-house group of research- 
ers of the Substantive Criminal 
Law Project. They were assisted by 
some outside consultants, one of 
whom was Mr. Vincent Del Buono 
of the Department of Justice whose 
valuable advice was most appreci- 
ated. The Project also had the 
advice from a Special Advisory 
Task Force which included: Mr. 
Justice La Forest of the Supreme 
Court of Canada, Mr. Justice Martin 
and Mr. Justice Dubin of the 
Ontario Court of Appeal, Mr. Jus- 
tice Kaufman of the Court of. 
Appeal of Québec and two eminent 
legal scholars, Professor Martin 
Friedland of the University of 


Mr. Vincent Del Buono, Department of Justice; Ms. Oonagh Fitzgerald, Consultant; Ms. 
Donna White, Consultant; Mr. Justice Allen M. Linden, President, responsible for Substantive 
Criminal Law Project; Mr. Francois Handfield, Co-ordinator, Substantive Criminal Law 
Project; Mr. Patrick Fitzgerald, Special Adviser; Ms. Marie Tremblay, Consultant; Mr. Glenn 


Gilmour, Consultant. 


be restrained where possible, and 
strong where necessary. We hope 
it will form the starting-point for 
further work by Parliament which 
will ultimately lead to a new and 
distinctively Canadian Criminal 
Code being enacted. 

The chief architects of the draft 
Criminal Code were Patrick J. 
Fitzgerald and the late Jacques 
Fortin. Over the years they have 
been assisted by a large number of 
highly qualified research consul- 
tants. These past few years, since 
Jacques Fortin’s untimely death, 
the drafting of the new Code has 
been done by Messrs. Patrick 
Fitzgerald and Francois Handfield 


Toronto and Professor Giséle Cété- 
Harper of Laval University. 

The Project has not only been 
working very hard on the codifica- 
tion effort, but in addition, this 
year we have published five Work- 
ing Papers and initiated or contin- 
ued work in other areas such as 
corporate criminal liability, fire- 
arms offences, possession of- 
fences, cruelty to animals and hate 
propaganda. A Working Paper on 
the latter topic will be published in 
the summer of 1986. The other 
Working Papers are scheduled to 
be published next fall and in the 
winter of 1986-87. 


CRIMINAL 
PROCEDURE 
PROJECT 


Towards a Code of 
Criminal Procedure 


he Criminal Procedure Project 

is under the direction of Vice- 
President Gilles Létourneau and 
Commissioner Joseph Maingot, 
Q.C. Stanley A. Cohen is the Project 
Co-ordinator. The Project’s ulti- 
mate objective is the presentation 
‘of a Code of Criminal Procedure 
which will deal comprehensively 
with all major areas of criminal 
procedure including: (a) classifica- 
tion of offences; (b) police and 
_ investigative powers; (c) pretrial 

procedure; (d) trial and appeal 
procedures. 

In addition the Project is in- 
‘volved in the preparation of a 
_ statement of general principles of 
criminal procedure. This document 
will serve as a statement of the 
| guiding principles which have in- 
formed the work of the Commis- 
sion in all of the areas upon which 
we have reported in the past or 
will report upon in the future. It 
| will serve as a point of reference 
both for the preparation of partic- 
ular Working Papers and ultimately 
for the Code of Criminal Procedure 
' itself. 

__ Several key elements in the 

Project’s work plan have already 
been completed. With the publica- 
tion of Working Paper 47, Elec- 
tronic Surveillance (1986) and Re- 
port 27, Disposition of Seized 
| Property (1986), the Commission 
may be said to have completed 
_ preliminary work on police powers. 
_ The Commission has either tabled 
_ Reports or issued Working Papers 
_ on the foliowing subjects: question- 
_ing suspects; search and seizure; 
} 


writs of assistance and telewar- 
rants; investigative tests; obtaining 
forensic evidence; and arrest. In 
' addition, numerous Study Papers, 
_ both published and unpublished on 
| the subject of police powers, have 
_ been produced. 

Our forthcoming Working Paper 
on classification of offences is now 
complete and has been approved 
_ for publication. This work has long 
been regarded as central to the 


Commission’s endeavour to pro- 
duce a comprehensive and coher- 
ent Code of Criminal Procedure. 
This Working Paper now presents 
a scheme for the systematic orga- 
nization by class of offences, of the 
powers, protections and proce- 
dures which collectively make up 
criminal procedure. The precepts 
which have governed our approach 
to classification of offences are: (1) 
there should be as few classes of 
offences as possible; (2) division 
between classes should be deter- 
mined by reference to legislatively 
prescribed penalties so as to en- 
sure that procedures are scaled to 
the degree of penal liability en- 
tailed in convictions; and (3) to the 


Mr. Gilles Létourneau, 
Vice-President, responsible 
for Criminal Procedure Project 


extent possible, all offences within 
a given class should carry common 
procedural characteristics. It has 
long been recognized that the 
procedures and practices set forth 
within the Criminal Code are 
unnecessarily complicated, confus- 
ing and anomalous. Our research 
tends to substantiate this percep- 
tion. When the proposals contained 
in our classification of offences 
paper are incorporated with our 
suggestions on the subject of 
jurisdiction of courts, they will 
point the way toward simplifying 
this complex and cumbersome area 
of law. 

Much work on the subjects of 
pretrial, trial and appeal procedure 
has already been done. We have 
published Reports on The Jury 
(1982), and Disclosure by the 
Prosecution (1984), as well as 
Working Papers on Discovery 
(1974), The Criminal Process and 
Mental Disorder (1975), and Crim- 
inal Procedure: Control of the 
Process (1975). The area of private 
prosecutions has also been made 


the subject of a Working Paper and 
it is to be published shortly. 

In the coming year we anticipate 
the completion of the following 
studies which are presently in 
production: pleadings in criminal 
cases; compelling appearance, in- 
terim release and pretrial deten- 
tion; jurisdiction of courts; trial 
within a reasonable time; moving 
cases up to trial; extraordinary 
remedies; the judge and the con- 
duct of trial; the presumption of 
innocence; pleas and verdicts; costs 
in criminal cases; and appeals. 


Mr. Joseph Maingot, Q.C., 
Commissioner, responsible 
for Criminal Procedure Project 

As indicated, the Project’s ulti- 
mate objective is the production of 
a new Code of Criminal Procedure. 
The process of codification has 
already begun. The initial emphasis 
in this codification exercise will be 
the development of coherent and 
integrated statutory provisions on 
police powers and the investigation 
of offences. As our work in other 
discrete areas of pretrial, trial and 


Mr. Stanley A. Cohen, 
Co-ordinator, 
Criminal Procedure Project 


appeal procedure progresses, the 
codification focus will shift so as 
to encompass those matters as 
well. Ultimately, in the spring of 
1987, the Commission will present 
its draft of the Code of Criminal 
Procedure to its regular consulta- 
tion groups and then will invite 
greater public involvement. 
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PROTECTION OF 
LIFE PROJECT 


Law Reform and New 
Technologies 


he Protection of Life Project is 
of frre the direction of Commis- 
sioner Louise Lemelin, Q.C. She is 
assisted by Dr. Edward W. Keyser- 
lingk, Project Co-ordinator. 

The Protection of Life Project 
was established in 1975. Its primary 
goal was and remains that of 
analyzing the strengths and weak- 
nesses of existing health-related 
federal law, and of formulating 
reforms which will enable that 
body of law to better respond to 
both technological developments 
and evolving values. Initially the 
area of law of particular interest 
was that of criminal law. 

However, most of the Project’s 
studies have provided more funda- 
mental and broader analyses and 
proposals than those limited to law 
alone or criminal law alone. Seek- 
ing to contribute to and influence 
attitudes, guidelines and policies is 
a necessary first step and some- 
times even a preferred alternative 
to specific reforms of the law. That 
has been a major guiding principle 
of the working philosophy of the 
Project. 

The initial focus was on some of 
the urgent issues within medical 
law — euthanasia, cessation of 
treatment, sterilization and_ the 
mentally handicapped, behaviour 
alteration, the legal definition of 
death, human _ experimentation, 
medical treatment and criminal 
law, informed consent, sanctity of 
life and quality of life. Commission 
papers have now been published 
on all those subjects except for 
that of experimentation, which 
should be completed by late fall of 
1986. 

In 1981, a new branch was added 
to the Project, that of environmen- 
tal law. Here too, the focus has 
been restricted to federal law, and 
of particular interest has been the 
impact of poilution on human life 
and health. In this branch as well, 
our concern and challenge has 
been more adequately to protect 
human life and health in the face 
of technological and _ industrial 


threats to human integrity. We hope 
to encourage a growing respect for 
our environment and the repudia- 
tion of those who seriously pollute 
it. From this branch have come a 
number of published papers re- 
leased by the Commission, specifi- 
cally: Political Economy of Envi- 
ronmental Hazards (1984), 


\ 


Ms. Louise Lemelin, Q.C., 
Commissioner, responsible 
for Protection of Life Project 


Sentencing in Environmental 
Cases (1985), Crimes against the 
Environment (1986). Unpublished 
background papers have been com- 
pleted on: “The Legislative Analysis 
of Selected Environmental Stat- 
utes”; “The Constitutional Perspec- 
tive of Environmental Law”; “The 
Comparative Criminal Law Per- 
spective of Environmental Law 
Policing Pollution”; and “Toward 
Consensus in Regulating Risks in 
Society.” Four major papers in this 
branch are now under way and are 
briefly described below. 

In view of the Project’s mandate 
and the issues addressed, the 
Project has always been multi- 
disciplinary with regard to staff 
and consultants and the associa- 
tions and groups with which it is 
in contact. Included among the 
Project staff or consultants are not 
only lawyers, but also philoso- 
phers, biologists, nurses, physi- 
cians, sociologists, psychiatrists, 
psychologists and geneticists. 

During the past year, three pa- 
pers produced by this Project were 
published and released by the 
Commission: Sentencing in Envi- 
ronmental Cases (1985), Crimes 
against the Environment (1986) 
and Behaviour Alteration and the 
Criminal Law (1986). A number of 
other papers were close to comple- 
tion and released by the end of the 
year under review. 

A Working Paper on human 
experimentation which deals with 


the role of law, especially criminal 
law, in the control of experimenta- 
tion with human subjects is nearing 
completion. . 

A Working Paper on workplace | 
pollution was completed and ap- | 
proved for publication and should — 
be released shortly. It examines | 
the adequacy of existing legal and 
extralegal controls and sanctions 
applying to pollution in the work- | 
place. A major study on the subject — 
of pesticides has also been com- | 
pleted and approved for publica-— 
tion and its release is expected | 
soon. 


Dr. Edward W. Keyserlingk, 
Co-ordinator, 
Protection of Life Project 


A first draft of a study on the | 


interaction between aboriginal 
rights and environmental law was | 
completed and is in the hands of 
outside readers for comments. It | 
explores the interaction between | 
environmental law-making and law | 
enforcement, on the one hand, and 
aboriginal and treaty rights, on the | 
other hand. The paper identifies 
the competing interests involved, 
and proposes ways of respecting | 
and reconciling those various rights | 
and interests. 

A draft of a study on biotechnol- 
ogy was completed and will shortly | 
be in the hands of outside readers — 
for their comments. Its release is 
expected in 1987. | 

Much effort has been devoted | 
over the past year to a major two- | 
year project entitled “The Status of 
the Foetus.” The first year of the | 
study is almost over, most of the | 
time having been devoted to the | 
subject of abortion. The Commis- 
sion will be releasing a consulta- 
tion document on that issue by the | 
fall of 1986. The paper will identify | 
the major abortion policy options, 
the implications of each, and will | 
seek reactions of professionals, the | 
public and interest groups to those 


options. In the second year of this 
study, issues tackled will include 
new birth technologies, experimen- 
tation on the embryo and foetus, 
and genetic screening and 
diagnosis. 

The foetal status working group 
is comprised of the Protection of 
Life Project staff and eight leading 
scholars of various disciplines, all 
of whom meet on a regular basis. 
The goal of this working group is 
to formulate a comprehensive legal 
policy on all activities which have 
a bearing on the foetus, one which 
will identify and clarify the various 
rights and interests of all parties 
involved. A Report on these issues 
is expected by the fall of 1987. 

At the same time as_ work 
continues on the above _ issues, 
much thought is being given to a 
new programme for the Project. A 
comprehensive plan for that new 
programme has been drawn up and 
is now under consideration by the 
Commission. The thrust will re- 
main that of responding to the 
challenges of law posed by tech- 
nology. While technologies which 
impact upon human health will 
remain a major Project concern, 
the horizons may be expanded to 
include other technologies as well. 
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Our concern and 
challenge has 
been more 
adequately to 
protect human life 
and health in the 
‘ face of 
| technological and 
industrial threats 
| to human 
integrity. 


Given the complexities and special 
expertise required, more research 
will be undertaken in conjunction 
with other agencies and groups. 
Among the additional subjects un- 
der consideration are the following: 
genetic engineering; allocation of 
scarce health technologies; forced 
feeding in prisons and hospitals; 
prescription and non-prescription 
drugs; control of food industries; 
electronic technologies such as 
“informatics.” 


ADMINISTRATIVE 
LAW PROJECT 


Bridging the Gap 
between Law and 
Administration 


he Commissioner responsible 

for the Administrative Law 
Project is Mr. John P. Frecker. The 
Project Co-ordinator during most 
of the year under review was Mr. 
Mario Bouchard. He resigned from 
that position in March to carry out 
a study of the operations of the 
Immigration Appeal Board for the 
Commission. Mr. Patrick Robardet 
has been acting Co-ordinator since 
March Ist. 


Mr. John Frecker, 
Commissioner, responsible 
for Administrative Law Project 


The Commission’s broad objec- 
tives in the field of administrative 
law are to promote a_ better 
understanding of the relationship 
between law and administration 
and to encourage the recognition 
of values such as fairness, effi- 
ciency and accountability in deal- 
ings between the federal Adminis- 
tration and individuals. Where 
appropriate, we recommend both 
legislative and operational reforms 
to promote these values. In its 
work, the Administrative Law Proj- 
ect is attempting to break down 
the barriers which have developed 
between the social and administra- 
tive sciences on the one hand, and 
the discipline of law on the other. 

The Administrative Law Project 
is continuing to concentrate its 
energies in the three main areas 
noted in our Fourteenth Annual 
Report 1984-85, namely: (1) inde- 
pendent administrative agencies; 
(2) policy implementation and 
compliance; and (3) the legal status 
of the federal Administration. 


However, over the past year, the 
primary emphasis has shifted from 
independent administrative agen- 
cies to the concerns which arise 
from our efforts to develop a 
rational and coherent framework 
for ascribing special legal status to 
the federal Administration. 

In addition to these specific 
areas of inquiry, the Commission is 
seeking to clarify the nature and 
scope of administrative law in the 
Canadian context. Pursuant to, the 
directive set forth in the Law 
Reform Commission Act for the 
Commission to reflect the distinc- 
tive concepts and institutions of 
the common law and civil law 
systems in Canada, we are endea- 
vouring to articulate an approach 
to administrative law which inte- 
grates the best elements from the 
civilian droit administratif and 
the narrower common law concept 
of “administrative law.’ We hope to 
begin external consultation on this 
issue this fall. 


Mr. Mario Bouchard, 
Co-ordinator, 
Administrative Law Project 


In the year under review the 
Commission published Report 26, 
Independent Administrative Agen- 
cies. This Report provides recom- 
mendations for a framework of 
decision making by independent 
administrative agencies and sug- 
gests criteria by which the proce- 
dures and decision-making pro- 
cesses of these agencies might be 
evaluated. It is anticipated that 
many of the recommendations from 
Report 26 might be implemented 
by the agencies themselves without 
the need for parliamentary 
intervention. 

Working Paper 40, The Legal 
Status of the Federal Administra- 
tion, published in July 1985, sets 
the basis for a series of specific 
inquiries on topics such as Crown 
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liability, procedural privileges en- 
joyed by government agencies in 
the legal system, and application of 
statute law to the federal Adminis- 
tration. Work is already well under 
way on these subsidiary topics. A 
Working Paper on government im- 
munity from compulsory execution 
of court orders was completed 
during the year under review and 
will be published in the fall of 
1986. Work has also begun on a 
study of procedural privileges. 

Our study of Crown liability has 
proven more complex than origi- 
nally anticipated. Rather than pub- 
lish a Working Paper purporting to 
make sweeping recommendations 
for reform in this area, the Com- 
mission wants to promote in- 
formed discussion regarding the 
criteria by which the liability re- 
gime can be evaluated. Only when 
the community sets out what it 
hopes to achieve by subjecting the 
government Administration to legal 
liability for its actions can propos- 
als for specific reforms sensibly be 
made. State liability is, of necessity, 
different from personal liability 
because the imposition of legal 
liability on the State inevitably 
entails redistribution of public as 
opposed to private resources. 

Extensive research on the Crown 
liability issue was carried out 
during the year under review. This 
will form the basis for a future 
Working Paper with specific reform 
proposals. However, before pub- 
lishing such a paper the Commis- 
sion proposes to produce an issues 
paper setting forth in some detail 
the criteria by which we believe a 
reformed Crown liability regime 
should be evaluated. Once we have 
had the benefit of public comment 
on our proposed evaluative criteria, 
we will proceed to publish a 
Working Paper on the topic. 

A Working Paper on_ policy 
implementation, compliance and 
administrative law was completed 
and will be published in September. 
Following from this compliance 
paper, research was carried out 
during the year on the inspection 
activities of the Canadian Air 
Transportation Administration. This 
is part of a broader research effort 
being made in connection with the 
production of a Working Paper on 
the role of inspectorates in the 
federal administrative system. 


Research on a proposed Working 
Paper on financial incentives was 
deferred from the 1985-86 fiscal 
year to the current fiscal year to 
allow the contract researcher to 
prepare a Study Paper on environ- 
mental protection from an admin- 
istrative law perspective. This 
study, which is intended to comple- 
ment the Commission’s Working 
Paper 44, Crimes against the 
Environment, will be circulated 
for consultation and, pending re- 
sponse and Commission approval, 
may be published during the cur- 
rent year. 

A Study Paper on administrative 
appeals was substantially com- 
pleted during the year and is now 
being prepared for publication. 
This paper examines the diverse 
channels and procedures for ap- 
peal from administrative decisions 
which now exist in the federal 
arena and suggests ways in which 
the process might be rationalized 
and simplified. As a follow-up to 
this paper the Commission has 
undertaken a study of the Austra- 
lian experience with a specialized 
Administrative Appeals Tribunal 
which has jurisdiction to hear most 
of the administrative appeals aris- 
ing in that country. This Study 
Paper is likely to be completed late 
in the current year and will be 
ready for publication in 1987. 

The Canadian Bar Association, 
at its 1985 Annual General Meeting, 
adopted a resolution calling for the 
appointment of a federal ombuds- 
man. In anticipation of the need 
for a careful examination of the 
pros and cons of such a proposal, 
the Commission has contracted for 
the preparation of a Study Paper 
on the topic. This paper, which 
examines the history of past efforts 
to have a federal ombudsman 
appointed as well as the problems 
and the potential benefits associ- 
ated with the creation of such an 
office was substantially completed 
during the past year and is ex- 
pected to be submitted to consul- 
tation during the autumn of 1986. 

The Commission has undertaken 
a study of the practices and 
procedures of the Immigration Ap- 
peal Board with a view to recom- 
mending concrete ways in which 
the Board might apply the recom- 
mendations stated in Report 26 to 
respond constructively to the pro- 


cedural due process requirements 
set forth by the Supreme Court of 
Canada in Singh v. Minister of 
Employment and Immigration, 
[1985] 1 S.C.R. 177. A Study Paper 
suitable for consultation purposes 
is expected to be produced by the 
autumn of 1986. It is hoped that 
this case-study might also point 
the way to how other independent 
agencies might adjust their prac- 
tices to improve the efficiency and 
fairness of their operations. 
Researchers from the Adminis- 
trative Law Project have endea- 
voured throughout the year to 
provide advice and assistance to 
various government departments | 
and agencies with regard to adap- | 
tation and implementation of the | 
Commission’s recommendations | 
for reforms in the administrative | 
process. 


& 


Mr. Patrick Robardet, 
Acting Co-ordinator, 
Administrative Law Project 


We have noted with particular | 
interest the work of the Nielsen - 
Task Force study group on the 
regulatory system and the work of 
a separate study group which 
examined a number of independent 
administrative agencies, many of — 
which had been the subject of in- 
depth studies by this Commission 
over the past ten years. Steps have 
been taken to establish a liaison 
between the Administrative Law 
Project and the Secretariat for 
Regulatory Reform created by the | 
Government in response to the 
Nielsen Task Force recommen- 
dations. 

We have also_ moved to | 
strengthen our liaison with the 
administrative law section of the 
Canadian Bar Association. It is | 
anticipated that this will provide a 
valuable channel of communication 
between the Commission and 
members of the practising Bar and 
a forum where reform proposals 


an be subjected to close scrutiny 

y experienced counsel in the field 

efore being adopted by the 
Commission. 

Beyond the pending publications 

oted above, a study is under way 
on the use of financial incentives 

instruments for policy imple- 
entation, with particular regard 
% how incentive programmes 
hould be subject to legal regula- 
ion. We anticipate that a first draft 
of our Working Paper on inspecto- 
ates should be _ circulated for 
xternal consultation within the 
current year. 

We are planning to undertake a 
study of limitation periods in fed- 
ral law which will endeavour to 
dentify present rules governing 
itation periods and suggest ways 
o rationalize and simplify the 
present regime. 

Following from the general prin- 
ciples set forth in Working Paper 
40, The Legal Status of the Federal 
Administration, specific studies 
will be carried out on the applica- 
tion of statutes to the federal 
Administration and on the legal 
status of Crown corporations. 

_ Proposals for the future research 
programme of the Law Reform 
Commission of Canada, including 
the Administrative Law Project, 
will be submitted to Parliament 
this autumn. 


PLAIN LANGUAGE 
PROJECT 


Demystifying 
~ Government Forms 


The Plain Language Project is a 
pilot project begun last year under 
the direction of Mr. Cy Whiteley, a 
part-time consultant. The Project 
deals with demystifying govern- 
ment forms. 

Forms are the closest contact 
the Government has with the 
majority of the public. Our pilot 
study showed that the language 
used in many federal forms has 
justifiably been described by its 
critics as “gobbledegook.” The 
Commission has been told that the 
obscurity of government forms 


forces some Canadian government 
pensioners to consult lawyers to 
explain what should really be 
straightforward information. 

From the beginning the Commis- 
sion has been committed to making 
the law more easily understood by 
the public. Often our government 
forms, such as tax or pension 
forms, a necessary part of enforc- 
ing the laws, are unintelligible to 
the public who are nevertheless 
legally obliged to fill them out. 
Given the Commission’s commit- 
ment to simplifying the language 
of the law, we have been urged to 
undertake a project to simplify 
government forms. 

In our pilot study we asked 
thirty-nine federal departments and 
agencies to send samples of some 
of their most used forms for review. 
We received replies from thirty-five 
departments and agencies, who 
sent us approximately eleven 
hundred of their forms and leaflets 
(a small fraction of the total forms 
they issue). We examined these 
forms and leaflets, suggested 
changes and returned them to the 
originators. The initial reaction by 
most of the departments and agen- 
cies has been very favourable. One 
agency wrote to us saying: “The 
consensus of the meeting... was 
that the principle of the Plain 
Language Project was excellent 
and that there are many areas in 
which [we] can benefit from the 
observations you provided to us.....” 

From a government department 
we received the following remarks: 
“We agree with your comments 
and greatly appreciate the time and 
consideration you have given to 
this project. [...] The information 
you have provided has shed light 
on the ...wide gap between the 
ordinary citizen’s powers of under- 
standing and the language in which 
he is addressed by his government, 
[...]| A copy of this information has 
been given to each member of our 
Forms Management Staff and has 
already proven to be useful ....” 

Along with making government 
forms more understandable to the 
public, Plain English Projects in 
Great Britain, Australia, New Zea- 
land and several American states 
have proved that using plain lan- 
guage forms saves money. For 
example, the British Department of 
National Defence receives 750,000 


travel claims each year. At a cost 
of $22,000 (Canadian) a new travel 
claim using plain English was 
developed. The result was fifty per 
cent fewer errors in submissions, a 
ten per cent cut in the completion 
time and a fifteen per cent cut in 
the processing time. The total 
saving each year for the Depart- 
ment is 80,000 staff hours or 
$735,000. A new plain English 
“Application for Legal Aid” form, 
which cost the British Department 
of Health and Social Security 
$56,000 to develop and test, will 
save the Department over $2.5 
million each year. 


Our pilot study 
showed that the 
language used in 
many federal 
forms has 
justifiably been 
described by its 
critics as 
“sobbledegook.” 


‘The Commission is very encour- 
aged both by the responses we 
have received to our pilot study 
and the dramatic savings realized 
by Plain Language Projects in other 
countries. Therefore, in our new 
research programme, the Commis- 
sion plans to create a more formal 
programme than the present one. 
This programme, in English and in 
French, would encourage federal 
form designers to create plain 
language forms and offer them 
experienced advice on the wording. 
The House of Commons Standing 
Committee on Finance and Eco- 
nomic Affairs recently recom- 
mended that the existing Canadian 
income tax return be simplified 
immediately and drastically, and 
that the extremely complicated 
Income Tax Act be rewritten in 
words easily understood by the 
average Canadian. The Committee, 
in our view, has manifested the 
spirit of reform that is beginning 
to surface in the public’s demand 
for clearer and plainer language in 
government forms. 
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Consultations 


n a democratic society the law depends — 
| eee a broad consensus to achieve an | 
effective ordering of social relations. To | 
reflect in our laws the aspirations of ail 
Canadians, the Commission seeks to in- | 
volve the public in our decision-making | 
process through formal and informal con- 
sultations. We feel the more one can 
encourage people, whether professionals 
or members of the general public, to 
discuss ideas about law and principles of 
law, the greater awareness there will be of © 
approaches to law and the greater oppor- | 
tunity for effective change in the way the 
law affects individuals on a day-to-day 
basis. To this end the Commission, over 
the years, has organized a number of public 
meetings to hear the public’s views on 
issues such as_ physical discipline of 
children by parents and teachers, wife 
battering, vandalism, and violence in sports. 
We also consult on a regular basis with 
judges from all jurisdictions, members of 
police forces and the R.C.M.P., defence 
lawyers, Crown prosecutors, law professors 
and other specialized groups and individu- 
als. We receive very valuable advice from 
these groups and individuals and consider 
their contribution to be an_ essential 
element in the development of our 
recommendations. 


Regular Consultations 


For the past six years the Commission, 
as part of the Accelerated Criminal Law 
Review, has participated in in-depth consul- 
tations on a regular basis with five key 
groups. The object of these consultations 
has been to carry on a dialogue with, and 
receive advice from, the various partici- 
pants. The first group to be formed for this 
purpose was an advisory panel of distin- 
guished judges from different courts across 
Canada. During the past year the members 
of this group were: 


The Hon. Mr. Justice William A. Craig, Court of 
Appeal of British Columbia, Vancouver 

The Hon. Mr. Justice Alan B. Macfarlane, Court 
of Appeal of British Columbia, Vancouver 

The Hon. Mr. Justice William A. Stevenson, 
Court of Appeal of Alberta, Edmonton 

The Hon. Mr. Justice Calvin F. Tallis, Court of 
Appeal of Saskatchewan, Regina 

The Hon. Mr. Justice Charles L. Dubin, Court 
of Appeal of Ontario, Toronto 

The Hon. Mr. Justice G. Arthur Martin, Court 
of Appeal of Ontario, Toronto 


The Hon. Patrick J. LeSage, Associate 
Chief Judge, Ontario District Court, 
Toronto 
The Hon. Mr. Justice Antonio Lamer, 
Supreme Court of Canada, Ottawa 
The Hon. Mr. Justice Fred Kaufman, 
Court of Appeal of Québec, Montréal 
The Hon. Mr. Justice Melvin Rothman, 
Court of Appeal of Québec, Montréal 
The Hon. Madame Justice Claire 
Barrette-Joncas, Superior Court of 
Québec, Montréal 
The Hon. Mr. Justice G.V. La Forest, 
then of the Court of Appeal, New 
Brunswick, Fredericton, now of the 
Supreme Court of Canada, Ottawa 
The Hon. Mr. Justice Angus L. 
Macdonald, Supreme Court of Nova 
Scotia, Appeal Division, Halifax 


In addition, judges from the local 
communities are usually added to 
the advisory group when it meets 
in various regions of the country. 
Those included in the past year 
were: 


The Hon. Mr. Justice J.C. Cavanagh, 
Court of Queen’s Bench of Alberta 

! The Hon. Mr. Justice Paul Chrumka, 
Court of Queen’s Bench of Alberta 
His Honour H.G. Oliver, Assistant 
Chief Judge, Provincial Court of 
Alberta 


_ A second group which gives us 
advice is a delegation of defence 
lawyers, nominated by the Cana- 
dian Bar Association: 


Mr. D.J. Sorochan, Vancouver 

Mr. G. Greg Brodsky, Q.C., Winnipeg 
| Mr. Edward L. Greenspan, Q.C., 
Toronto 

Mr. Morris Manning, Q.C., Toronto 
Mr. Marc Rosenberg, Toronto 

Mr. Serge Ménard, Batonnier du 
Québec 

Mr. Michel Proulx, Montréal 

Mr. Joel E. Pink, Q.C., Halifax 


A third group that we meet with 
is police chiefs or their represen- 
tatives, nominated by the Canadian 
Association of Chiefs of Police. 
This group gives us the important 
perspective of those who are en- 
gaged in law enforcement across 
Canada. This year the participants 
included: 


Deputy Chief E. Hahn, City Police 
Department, Edmonton 

Chief Robert Hamilton, Wentworth- 
Hamilton Regional Police, Hamilton 
Deputy Chief Keith Farraway, Hamil- 
ton-Wentworth Regional Police, 
Hamilton 

Deputy Chief Thomas G. Flanagan, 
Ottawa Police Force, Ottawa 

Mr. Guy Lafrance, Montréal Urban 
Community, Montréal 

Chief Greg Cohoon, Moncton Police 
Force, Moncton 


A fourth group is made up of 
legal scholars working in the field 
of criminal law and _ procedure, 
selected by the Canadian Associa- 
tion of Law Teachers. Included this 
year have been the following: 


Professor Bruce Archibald, Dalhousie 
University 

Professor Giséle Cété-Harper, Laval 
University 

Professor Gerry Ferguson, University 
of Victoria 

Professor Martin Friedland, Q.C., 
University of Toronto 

Professor Winifred Holland, Univer- 
sity of Western Ontario 

Professor Chris Levy, University of 


Calgary 
Professor Peter MacKinnon, Univer- 


sity of Saskatchewan 
Professor Anne Stalker, University of 


Calgary 

Professor Donald R. Stuart, Queen’s 
University 

Professor Louise Viau, Université de 
Montréal 

Professor David Watt, Osgoode Hall 
Law School, Toronto 


A fifth group consists of repre- 
sentatives of the federal and pro- 
vincial governments, who give us 
the Crown counsel’s point of view 
as well as the vital perspective of 
those charged with the administra- 
tion of justice on a day-to-day 
basis. 

During the last year, the Commis- 
sion consulted on three occasions 
with the government group, twice 
with the judicial advisory panel, 
twice with the law _ professors, 
twice with the defence lawyers and 
twice with the chiefs of police. 

Minutes of all these _ private 
discussions are recorded in detail 
so that they may be referred to 
when revisions to the draft papers 
are being considered. 

All of these consultants donate 
their time to the Commission as a 
public service. We are most in- 
debted to them for contributing so 
generously to the cause of law 
reform. Needless to say, our work 
is rendered far more valuable as a 
result of their help. 


Special Consultations 


The category of special consul- 
tations is meant to describe spe- 
cific consultative events held with 
groups, institutions or profession- 
als who are concerned with the 
work of the Commission. This past 
year the Commission participated 
in the following events. 


A Seminar on the Future of Law 
Reform 


On May 23, 1986 as part of our 
Fifteenth Anniversary celebration 
the Commission held an _ all-day 
Seminar on the Future of Law 
Reform in co-operation with the 
Law Reform Conference of Canada. 
Over one hundred people were 
invited including present and past 
Commissioners of the federal Com- 
mission, representatives of the pro- 
vincial law reform agencies, pres- 
ent and past Ministers and Deputy 
Ministers of Justice, Members of 
Parliament, judges, lawyers, Crown 
prosecutors, police, government of- 
ficials involved in law reform, legal 
academics, members of law socie- 
ties and lay people interested in 
law reform. 

In his speech, the keynote 
speaker, the Honourable John C. 
Crosbie, Minister of Justice and 
Attorney General of Canada, under- 
scored the indispensability of law 
reform in our society. He stated: 
“The challenge of law reform is no 
less real today than it was fifteen 
years ago. I have recognized that 
reality as Minister of Justice. You 
must also continue to recognize it 
as law reformers. You must be 
philosophers, thinking deeply about 
the legal system. You must be 
innovators, setting new courses for 
our legal institutions. You must be 
communicators, consulting Canadi- 
ans. You must be_ pragmatists, 
applying your philosophy to the 
real world. Finally, you must be 
educators and inspirational leaders, 
demonstrating to society that law 
reform is indispensable to the well- 
being of Canada.” 

Included in the programme were 
four panel discussions on _ the 
origins, the aims, the successes 
and the problems of the law reform 
movement, and future trends in 
law reform. Participants on the 
panels included the following re- 
spected law reformers: Ms. Louise 
Lemelin, Q.C., Mr. James Breit- 
haupt, Q.C., Dr. H. Allan Leal, Q.C., 
Mr. William Hurlburt, Q.C., the 
Honourable Judge Derek Mendes 
da Costa, Professor Cliff Edwards 
and Mr. Arthur Close. Other panell- 
ists involved in the discussion on 
law reform included: The Honour- 
able Mr. Justice Fred Kaufman; Her 
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Honour Judge Rosalie Abella; Mr. 
Blaine Thacker, M.P.; The Honour- 
able Robert Kaplan, M.P.; Mr. Ed- 
ward Greenspan, Q.C., a distin- 
guished criminal lawyer; Ms. June 
Callwood, author and journalist; 
Mr. Bryan Williams, Q.C., President- 
Elect of the Canadian Bar Associa- 
tion; and Dean J.R.S. Prichard of 
the Faculty of Law, University of 
Toronto. 

Although the panellists repre- 
sented various different perspec- 
tives, law reformers, judges, politi- 
cians, lawyers, law professors and 
a journalist were all unanimous in 
their support of institutional law 
reform. Dean Prichard, at the end 
of the Seminar, summarized the 
general feeling among the panell- 
ists when he stated: “Understood 
broadly, law and law reform have 
never been more important, more 
prominent or more central to our 
public life .... [T]he need for reform 
is growing more intense and more 
urgent. For me, the proper conclu- 
sion to draw from the changing 
context of law reform is not the 
case for retreat from the commis- 
sions but rather a need for a shift 
in emphasis and priorities and 
strategies by the commissions. 
[..JAmong all our needs in law 
reform, our greatest need in the 
process is for new knowledge, for 
new ideas, for new facts and for 
new understandings .... The com- 
missions should search for joint 
ventures with the new centres and 
institutes as the most likely vehi- 
cles for maintaining the commis- 
sions at the frontiers of our 
knowledge about law. And it will 
be at these frontiers, I believe, that 
we will likely gain guidance and 
insight into the directions that the 
laws must change.” 

The Seminar was an excellent 
learning experience for the Com- 
mission, and we hope, for all who 
came to help us celebrate our 
fifteenth birthday. The transcript of 
the proceedings will be edited and 
made available shortly. 


A New Research Programme 


As noted earlier, the Commission 
this year has embarked on the 
development of a new research 
programme. To this end the Com- 
mission has engaged in an exten- 


sive consultation process. We have 
advertised for suggestions in the 
National, The Lawyers Weekly, 
Barreau ’86, and the newsletter 
Law Reform which goes to all the 
law reform agencies in Canada and 
abroad. We have invited sugges- 
tions from Members of Parliament, 
Senators, the Canadian Bar Associ- 
ation, the Canadian Association of 
Chiefs of Police, the R.C.M.P., the 
Departments of Justice and Solici- 
tor General, university law deans, 
and members of the Canadian 
Association of Law Teachers. We 
have solicited advice from a broad 
spectrum of special interest groups, 
councils and organizations such as 
the Canadian Advisory Council on 
Social Development, the Canadian 
Manufacturers’ Association, the Ca- 
nadian Medical Association, the 
Canadian Federation of Agricul- 
ture, the Canadian Council on 
Children and Youth, the Canadian 
Criminal Justice Association, the 
Canadian Association of Elizabeth 
Fry Societies and the John Howard 
Society. We have also analysed 
recent legal writings and generated 
ideas from our legal researchers, 
Project Co-ordinators and 
Commissioners. 

Over the next few months the 
Commission intends to study the 
suggestions and comments re- 
ceived on this new research pro- 
gramme and develop our final 
programme, which we plan to 
submit to the Minister of Justice 
and ultimately to Parliament next 
fall. 


Special Consultation with the 
Media 


A special consultation with dis- 
tinguished representatives of the 
media, the Bar and the Bench to 
discuss the Commission’s forth- 
coming Working Paper on public 
and media access to the criminal 
process was held in Toronto this 
year. Among those who attended 
the meeting were: June Callwood 
(The Globe and Mail); Jim Reed 
(CTV, “W5”); Ron Haggart (CBC, 
“The Fifth Estate”); Murdoch Davis 
(The Ottawa Citizen); Lynden 
MacIntyre (CBC, “The Journal”); 
Vicki Russell (CBC, “The Na- 
tional”); Bodine Williams (“CTV 
News”); Daniel Henry (CBC); Ray- 
mond Giroux (Le Soleil); Harold 


Levy (The Toronto Star); Philip 
Anisman; Casey Hill; Clayton Ruby; 
Edward Greenspan, Q.C.; Michel 
Proulx; David Scott, Q.C.; David 
Lepofsky; Alan Borovoy (Canadian 
Civil Liberties Association); and 
Mr. Justice Charles Dubin of the 
Ontario Court of Appeal. A lively 
and fruitful discussion of the com- 
peting values in maximizing both 
freedom of the press and an 
accused’s right to a fair trial took 
place. The meeting was extremely 
successful in focusing our attention 
on the fundamental philosophical 
issues at stake in this area of study. 
The Commission is hoping to hold 
consultations with media and legal 
experts on this subject again in the 
near future. 


Other Consultations 


As well as the above special 
formal consultations, members of 
the Commission have met with the 
Canadian Advisory Council on the 
Status of Women to discuss issues 
of mutual concern, including por- 
nography and sexual assault. Many 
of us have participated in present- 
ing papers at conferences such as 
the Canadian Institute for Ad- 
vanced Legal Studies, the Eightieth 
Annual Conference of the Canadian 
Association of Chiefs of Police, the 
Canadian Institute for the Admin- 
istration of Justice Seminar on 
Sentencing, and annual meetings 
such as the Annual Meeting of the 
Canadian Association of Law 
Teachers, the Law and Society 
Association, and the Mid-Winter 
Meeting of the Canadian Bar Asso- 
ciation held in St. John’s, 
Newfoundland. 


Co-operation 
with Other 
Institutions 


uring the course of the last 
| year, the Commission contin- 
ued to co-operate with many other 
institutions involved in law reform 
activities. We met with committees 
of Parliament, including the Stand- 
ing Committee on Justice and Legal 
Affairs and Public Accounts. Our 
co-operation with the two legal 
departments of Government — the 
Department of Justice and the 
Department of the Solicitor Gen- 
eral — in the Accelerated Criminal 
Law Review continued apace. We 
remained in contact with the Ca- 
nadian Judicial Council, the Cana- 
dian Judges Conference, the Cana- 
‘dian Institute for the Adminis- 
tration of Justice, the John Howard 
Society and the Canadian Criminal 
Justice Association. 
_ We continued our close  co- 
operation with other Canadian law 
reform agencies and similar bodies 
‘around the world. The Law Reform 
Conference of Canada, which is an 
association of Canadian law reform 
agencies, jointly sponsored our 
Seminar on the Future of Law 
‘Reform. We also attended their 
jannual meeting in Winnipeg. We 
‘continued to publish the newslet- 
‘ter, Law Reform, three or four 
times a year. It contains news from 
the various law reform bodies in 
Canada and abroad. We assisted in 
the organization of a Law Reform 
Day at the Eighth Commonwealth 
Law Conference. We have hosted 
Ottawa visits by law reformers 
from the United Kingdom, Aus- 
tralia, New Zealand and several 
African and Asian countries. 

As in other years, the Commis- 
sion worked closely with the Ca- 
nadian Bar Association. We re- 
ported, as is our custom, to both 
the mid-winter meeting and the 
annual meeting. As noted earlier in 
this Report, we jointly organized 
the Law Day dinner in Ottawa, at 
which the guest speaker was the 
Honourable John C. Crosbie. At 
this dinner, the first annual Scales 
of Justice Awards were presented 
to media figures who contributed 
to a better understanding of the 


legal system of Canada. The Awards 
were presented by the Chief Justice 
of Canada, the Right Honourable 
Brian Dickson, on behalf of the 
Canadian Bar Association and the 
Law Reform Commission of 
Canada. We also participated in 
several Canadian Bar Association 
section meetings and remained in 
contact with the President, the 
executive and staff. 

The Commission continued its 
close association with the Cana- 
dian Association of Law Teachers, 
helping to organize its annual 
meeting in Winnipeg, and consult- 
ing with the criminal law and 
administrative law teachers at that 
time. We maintain a summer re- 
search intern programme, as well 
as contact people in each Canadian 
law school. This year, the CALT- 
LRCC Award for an outstanding 
contribution to legal research and 
law reform went to Professor R. 
Dale Gibson of the University of 
Manitoba. His novel acceptance 
speech, which was in the form of 
a poem, follows: 

BEASTS OF ACADEME 
The scholarly life 
is said to be pastoral: 
strolling meadows & groves 
thinking thoughts that are ast(o)ral. 
But I’m here to assert 
that description’s a bungle; 
the groves of academe 
are really a jungle. 
The creatures that lurk there — 
the birds, beasts & fishes — 
are wildly exotic 
and frequently vicious. 
Take, for example, 
the scholarly boar 
who impales the unwary 
on fine points of yore. 
Or the white-thatched committee-bird 
whose malevolent best 
keeps more gifted than he 
from the tenure-track nest. 
Now, some of these fauna 
are strictly conceptual, 
and these are the ones 
I find most perplexual. 
For instance, a beast 
that I'd vote for extinction 
is the slithering, slinking 
common law distinction 
which renders its victims 
incurably lame: 
for them — everything’s different 
and nothing’s the same. 
(Pour nos collegues québécois 
qui ont un autre systeme, 
rien nest pas différent, 
toutes choses sont les mémes.) 


But of all these fierce creatures 
of fin, fur or feather 

there’s one more ferocious 
than all put together. 

More fearsome by far 

than three hippopotami: 

the venomous, full-fanged 
fallacious dichotomy. 
Dichotomies devastate 
devour & destroy ya. 
They’re especially crippling, 
it seems, for the lawyer, 
Who’s reduced, post attack, 
to utterances feeble, 

such as: “Ours is a system 
of laws, not of people.” 
Now, a lawless society 
would sure be Draconic 

but discretionless law 

is simply moronic. 

Call it judgment or wisdom — 
however you style it — 

law sans humanity 

is a place without pilot. 
Another dichotomy 

stalking the tomes 

long ago ambushed 

the great Justice Holmes. 
An attack by the beast 
turned Holmes demagogic, 
saying: “Law’s all experience 
rather than logic.” 

When lawyers talk nonsense 
plain folks don’t trust us. 


Logic, they know, is as crucial to law 


as consistency to justice. 


Experience is important 

to keep touch with reality 
but law without consistency’s 
a bonnet for brutality. 


The great debate about the Charter’s 


becoming quite monotonous 
since most combattants have 
succumbed 

to reasoning dichotomous. 


Some keep declaiming 
with dull repetition: 

“The only safe guardian 

of right’s the politician.” 
The other persuasion 
refuses to budge 

from placing their sole 
faith and trust in the judge. 


There are sadly few scholars 
aware the sound growth 

of freedoms and rights 
needs the efforts of both. 


So my message, dear colleagues 
in case you have missed it: 

if tempted to dichotomize 

do your best to resist it. 


For the venomous, full-fanged 
fallacious dichotomy 

is more to be feared 

than a frontal lobotomy. 


Dale Gibson 
1986 
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Operations 


he operations of the Commis- 

sion are the responsibility of 
the Secretary of the Commission, 
who is the ranking public servant 
of the Commission. He is assisted 
by the Director of Operations. 


Meetings 


Activities continued again this 
year at a brisk pace. The Commis- 
sion held twenty-four formal 
meetings. 


Regional Operations 


Within a year of its establish- 
ment, the Commission had opened 
a Québec regional office, located 
in the city of Montréal. This 
presence in the civil law province 
has proved invaluable to the Com- 
mission in the fulfilment of its 
statutory responsibility to reflect 
“the distinctive concepts and insti- 
tutions of [both] the common law 
and civil law legal systems in 
Canada, and the reconciliation of 
differences and discrepancies in 
the expression and application of 
the law arising out of differences 
in those concepts and _institu- 
tions; ....’ (Law Reform Commis- 
ston Act, s. 11(b)) The Commission 
is well “attuned” to the thinking 
and aspirations of the legal com- 
munity and the general public in 
Québec. 

Through smaller operations in 
Vancouver and Toronto, the Com- 
mission maintains a_ presence 
which is conducive to a more 
active involvement of Canadians in 
federal law reform in these regions 
of the country. 


Official Languages Policy 


Once again the Commissioner of 
Official Languages, in his report 
for 1985, recognized the excellent 
record of the Commission in the 
application of the official languages 
policy. For the ninth consecutive 
year now, the Commission has 
received tributes from the Official 
Languages Commissioner: in 1983, 
“consistently high achiever”; in 
1982, “top marks”; in 1980, “rates 
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high”; in 1979, “excellent.” The 
Commission intends to maintain its 
record. 


Library 

The library of the Law Reform 
Commission maintains a core col- 
lection of Canadian and foreign 
legal materials and publications of 
other law reform bodies from 
around the world. Books and 
documents in other fields are 
acquired as needed, depending on 
the priorities of the Commission’s 
projects. The library provides ref- 
erence and interlibrary loan serv- 
ices to support the needs of the 
research staff. 

Following a reorganization of 
Commission premises this year, 
some additional space was ac- 
quired in an area adjacent to the 
library. As a result, we have been 
able to provide more convenient 
access to a major portion of the 
collection which was removed from 
storage and placed on open stacks. 

Also this year, in keeping with 
its policy of gradual modernization, 
the library acquired the DOBIS 
Search Service, an on-line retrieval 
system offered by the National 
Library of Canada. This system 
provides access to over four mil- 
lion bibliographic records and will 
improve delivery of interlibrary 
loan services. 


Personnel 


As in the past, during the fiscal 
year under review, ending March 
31, 1986, the personnel strength of 
the Commission varied according 
to seasonal and functional factors. 
The Commission utilized the serv- 
ices of seventy-four research con- 
sultants at some point during that 
period (see Appendix H). They 
were all retained on a contractual 
basis in accordance with subsec- 
tion 7(2) of the Law Reform 
Commission Act. All of the support 
staff, with the occasional exception 
of temporary office assistants, are 
public servants. The Commission 
this year used forty-six of the forty- 
seven authorized person years. 

Not included in this figure, but 
worth mentioning, are certain tem- 
porary employees whose. assis- 
tance to the operations of the 
Commission has been invaluable. 


The Commission’s huge mailing 
operations at the time of releases 
of new publications were greatly 
helped by the assistance of persons 
sponsored by the Ottawa and 
District Association for the Men- 
tally Retarded. 


Information Services 


The law reform message was 
carried to the Canadian public 
through the media, several of them 
taking an active interest in the 
Commission’s work. We have dis- 
covered over eight hundred articles 
and editorials commenting on our 
publications during the year. The 
Commission, through its members, 
has always made itself available 
for interviews. This year more than 
150 interviews were conducted and 
aired by such television pro- 
grammes as “The National,’ “The 
Journal,” “Téléjournal,’ “Le Point,” 
“Droit de parole,’ “Webster Show,’ 
“Canada AM,’ “Morning Side,’ “Ce 
Soir,’ “W5,” “Newsday,” “The Fifth 
Estate”; and radio programmes 
such as “As It Happens,’ “Linfor- 
mateur,’ “Présent national)’ “La 
filiére;’ “Prisme,’ “L’événement,’ 
“Ontario Morning,” “Speaking Out,’ 
“Edmonton Today,’ “CKO Radio 
News,” “Metro Morning,” “Vie pri- 
vée,” “Day Break,” “Impact Alman- 
ach,’ “All in a Day,’ “Saskatchewan 
Today,’ “The House,’ “Insight,” 
“Afternoon Show” and “D’un soleil 
a l’autre.’ We have also published 
several “Dialogue on Law Reform” 
pages in the National, the Cana- 
dian Bar Foundation newspaper, in 
addition to six special features 
about our new Reports and Work- 
ing Papers, in Barreau ’86 of the 
Québec Bar and in The Lawyers 
Weekly. These same features were 
carried by many of the 735 English 
and 168 French community news- 
papers to whom we have provided 
camery-ready proofs. 


Finances 


For 1985-86, the Commission 
was alloted a sum of $5,049,000. As 
a result of the federal government 
restraints programme, the Commis- 
sion was successful in implement- 
ing cost-reducing measures which 
yielded a saving of approximately 
$515,000. (Please refer to table on 
p. 27 for budget breakdown; figures 
are still subject to final audit.) 
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Operating Budget 


FISCAL YEAR 1985-86 


Expenditures by Standard Object* 

01 Personnel Salaries & Wages 
(including employee benefits) 

02 Transportation & Communications 


03 Information 


04 Professional & Special Services 


05 Rentals 


06 Purchased Repair & Upkeep 


07 Materials & Supplies 


09 Furniture & Equipment 


12 Other Expenditures 


TOTAL 
Amount unspent 


* Figures supplied by Supply and Services Canada 


General Administration 


Included under this heading are: 
information and library services, 
records and material management, 
communications, text processing 
‘and secretarial services. During the 
‘year under review, considerable 
‘savings were realized with the 
reorganization of secretarial serv- 
ices, modifications to publications, 
distribution lists as well as distri- 
bution methods. 


| 
Auditor General 


The Commission has acted on 
the recommendations made by the 
Auditor General in his March 31, 
1985 report to the House of 
Commons. Several recommenda- 
tions have since been implemented 
in the area of administration and 
financial controls, as well as proj- 
ect management and _ contract 
administration. The other recom- 
mendations will be acted on before 
the end of the fiscal year. 


Visitors 


uring the year under review, we 

were pleased to receive the 
following visitors at the 
Commission: 


Dr. Adamszke Andres, Criminal Law 
Teacher, Torun, Poland 

M. Paul Falcone, Conseil d’Etat, Paris, 
France 

The Hon. Justice C.H.E. Miller, E.B.S., 
Judge of Appeal and Chairman of the 
Kenya Law Reform Commission 

Mr. George K. Waruhiu, Kenya Law 
Reform Commission 

The Hon. Justice Mrs. E. Owvor, 
Kenya High Court and Commissioner, 
Kenya Law Reform Commission 

Mr. JA. Couldrey, Kenya Law Reform 
Commission 

Mr. E.O. Abang, Secretary, Kenya Law 
Reform Commission 

Mr. K. Hoshino, Professor of Anatomy 
and Chairman of the Committee on 
Medical Ethics, Kyoto University, 
Japan 

Dean Emanuel Peyreda, Faculty of 
Law, University of the Andes, Bogota, 
Columbia 

Dean Ma Ke-Chang, Department of 
Law, Wuhan University, China 
Professor He Hua-hui, Department of 
Law, Wuhan University, China 

Sir Owen Woodhouse, President of 
the Court of Appeal of New Zealand 


$ 
5,049,000 


1,704,433 


392,079 
260,777 
1,914,270 
73,502 
21,597 
124,244 
42,060 


188 
4,533,149 4,533,149 


515,851 


Mme Marie-José Mandine, Associa- 
tion SOS Agression/Conflits, Paris, 
France 

M. Maurice Mandine, Association 
SOS Agression/Conflits, Paris, France 
Father Paul Béchard, Madonna 
House, Combermere, Ontario 
Professor Anne Bayefsky, President, 
Canadian Section, Association of 
Philosophy of Law, Ottawa 

Ms. Claire Bernstein, Lawyer, Col- 
umnist and Consultant, Montréal 

Mr. Alan Harding, Home Office, 
London, England 

Mr. Ken Keith, Chairman, Law Com- 
mission of New Zealand 

S.E. Benjamin Itoe, Minister of Jus- 
tice, Cameroun 

M. Louis Gabriel Djeudgang, Procu- 
reur général prés la Cour Supréme, 
Cameroun 

M. Momo Mpidjoue, Conseiller tech- 
nique a la Présidence, Cameroun 

M. Foredey Kosob, Professeur, Fa- 
culté de droit, Université de Yaoundé, 
Cameroun 

S.E. Philemon Yang, Ambassadeur du 
Cameroun, Ottawa 

Mr. Albert Eser, Director, Max Planck 
Institute, Frieburg, Germany 

Mr. J. Michael Foers, Inland Revenue, 
London, England 

Professeur Catherine Labrusse-Rio, 
Université de Paris, France 

Dr. Claire Ambroselli, Institut na- 
tional de la santé et de la recherche 
médicale, Paris, France 

M. Christian Byr, Magistrat, Ministere 
de la Justice, Paris, France 
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APPENDIX A 


REPORTS TO PARLIAMENT 


The Reports along with the re- 
sponse of Parliament and other 
institutions to our recommenda- 
tions are listed below. 

1. Evidence (1975) 


An Act to enact the Access to Information 
Act and the Privacy Act, to amend the 
Federal Court Act and the Canada Evidence 
Act and to amend certain other Acts in 
consequence thereof, S.C. 1980-81-82-83, c. 
111 (Code ss. 43(4), 89(c)). 


An Act to amend the Criminal Code in 
relation to sexual offences and other 
offences against the person and to amend 
certain other Acts in relation thereto or in 
consequence thereof, S.C. 1980-81-82-83, c. 
125 (Code s. 88(b)). 


Young Offenders Act, S.C. 1980-81-82-83, c. 
110 (Code ss. 16, 51). 


Canadian Charter of Rights and Freedoms, 
Constitution Act, 1982, Part I of Schedule 
B, Canada Act 1982, c. 11 (U.K.), s. 24(2) 
(Code s. 15). 


2. Guidelines — Dispositions and Sen- 
tences in the Criminal Process (1976) 


Young Offenders Act, S.C. 1980-81-82-83, c. 
110 (Code ss. 26, 51). 


Publication of a policy paper by the 
Government of Canada, Sentencing (Febru- 
ary 1984). 

3. Our Criminal Law (1976) 


Publication of a policy paper by the 
Government of Canada, The Criminal Law 
in Canadian Society (August 1982). 
Criminal Law Amendment Act, 1985, S.C. 
1985, c. 19 (Repeal of Code ss. 423(2) 
(Conspiracy) and 253 (Venereal Diseases)). 
Report of the Special Committee on Pornog- 
raphy and Prostitution (Paul Fraser, Chair- 
man), Pornography and Prostitution (1985). 

4. Expropriation (1976) 
Amendments to National Energy Board Act 
(Bill C-60), S.C. 1980-81-82-83, c. 80, assented 
to December 8, 1981, proclaimed in force 
March 1, 1983. 

5. Mental Disorder in 

Process (1976) 

Proposed Amendments to the Criminal 
Code (Mental Disorder), The Minister of 
Justice, June 23, 1986. 

6. Family Law (1976) 
Publication by the Department of Justice of 
a booklet entitled Divorce Law in Canada: 
Proposals for Change (1984). 


An Act to Amend the Divorce Act, S.C. 1986, 
(iat 


Divorce Act, 1985, S.C. 1986, c. 4. 
7. Sunday Observance (1976) 
R. v. Big M Drug Mart, [1985] 1 S.C.R. 295. 


8. The Exigibility to Attachment of 
Remuneration Payable by the Crown 
in Right of Canada (1977) 


Garnishment, Attachment and Pension 
Diversion Act, S.C. 1980-81-82-83, c. 100, 
s. 5. 


the Criminal 


9. Criminal Procedure — Part I: 
Miscellaneous Amendments (1978) 


Criminal Law Amendment Act, 1985, S.C. 
1985, c. 19. (Code ss. 464, 485(2), 485(3), 
486, 491, 495, 553.1 and 574(5)). 

10. Sexual Offences (1978) 

An Act to amend the Criminal Code in 
relation to sexual offences and other 


offences against the person and to amend 
certain other Acts in relation thereto or in 


consequence thereof, S.C. 1980-81-82-83, 

Gul2o: 

1l. The Cheque: Some Modernization 
(1979) 


Bill C-19, “An Act to amend the Criminal 
Code ...” first reading February 7, 1984, The 
Minister of Justice. 

12. Theft and Fraud (1979) 

Bill C-19, “An Act to amend the Criminal 
Code ...” first reading February 7, 1984, The 
Minister of Justice. 


13. Advisory and Investigatory Commis- 
sions (1980) 

Under consideration by the Department of 

Justice. 

14. Judicial Review and the Federal Court 
(1980) 


Minister of Justice’s Draft proposal to 
amend the Federal Court Act (August 29, 
1983). 


15. Criteria for the Determination of 
Death (1981) 


Under consideration by the Department of 
Justice. 


16. The Jury (1982) 


Criminal Law Amendment Act, 1985, S.C. 
1985, c. 19. (Code ss. 554(1), 560(1)). 


17. Contempt of Court (1982) 


Bill C-19, “An Act to amend the Criminal 
Code ...” first reading February 7, 1984, The 
Minister of Justice. 


18. Obtaining Reasons before Applying 
for Judicial Scrutiny: Immigration 
Appeal Board (1982) 

Under consideration by the Department of 

Justice. 


19. Writs of Assistance and Telewarrants 
(1983) 


Criminal Law Amendment Act, 1985, S.C. 
1985, c. 19. 


20. Euthanasia, Aiding Suicide, 
and Cessation of Treatment (1983) 
Under consideration by the Department of 
Justice. 
21. Investigative Tests: Alcohol, Drugs 
and Driving Offences (1983) 


Criminal Law Amendment Act, 1 985, S.C. 
1985, c. 19. 


22. Disclosure by the Prosecution (1984) 


Under consideration by the Department of 
Justice. 


23. Questioning Suspects (1984) 


Under consideration by the Department of 
Justice. 


24. Search and Seizure (1985) 


Criminal Law Amendment Act, 1985, S.C. 
1985, c. 19. 


25. Obtaining Forensic Evidence: Investi- 
gative Procedures in Respect of the 
Person (1985) 


Under consideration by the Department of 
Justice. 


26. Independent Administrative Agencies 
(1985) 


Under consideration by the Department of 
Justice. 


27. Disposition of Seized Property (1986) 


Criminal Law Amendment Act, 1985, S.C. 
1985, c. 19. 


APPENDIX B 


WORKING PAPERS 
1. The Family Court (1974). 55 p. 


2. The Meaning of Guilt: Strict Liability 


(1974). 38 p. 


3. The Principles of Sentencing and . 


Dispositions (1974). 35 p. 
4. Discovery (1974). 44 p. 


5. Restitution and Compensation (1974). | 


25 p. (Bound with Working Paper 6.) 
6. Fines (1974). 30 p. (Bound with 
Working Paper 5.) 
Diversion (1975). 25 p. 
Family Property (1975). 45 p. 
Expropriation (1975). 106 p. 
Limits of Criminal Law: Obscenity: A 
Test Case (1975). 49 p. 
ll. Imprisonment and Release (1975). 
46 p. 
12. Maintenance on Divorce (1975). 40 p. 
13. Divorce (1975). 70 p. 
14. The Criminal Process and Mental 
Disorder (1975). 61 p. 
15. Criminal Procedure: Control of the 
Process (1975). 60 p. 
16. Criminal Responsibility for Group 
Action (1976). 68 p. 
17. Commissions of Inquiry: A New Act 


(1977). 91 p. 

18. Federal Court: Judicial Review (1977). 
54 p. 

19. Theft and Fraud: Offences (1977). 
123 p. 


20. Contempt of Court: Offences against 
the Administration of Justice (1977). 
69 p. 

21. Payment by Credit Transfer (1978). 
126 p. 

22. Sexual Offences (1978). 66 p. 


23. Criteria for the Determination of — 


Death (1979). 77 p. 


24. Sterilization: Implications for Men-— 


tally Retarded and Mentally Ill Per- 
sons (1979). 157 p. 

25. Independent Administrative Agencies 
(1980). 212 p. 
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26. Medical Treatment and Criminal Law — 


(1980). 136 p. 

27. The Jury in Criminal Trials (1980). 
164 p. 

28. Euthanasia, Aiding Suicide and Ces- 
sation of Treatment (1982). 79 p. 

29. The General Part: Liability and De- 
fences (1982). 204 p. 


30. Police Powers: Search and Seizure in — 


Criminal Law Enforcement (1983). 
356 p. 

31. Damage to Property: Vandalism (1984). 
65 p. 

32. Questioning Suspects (1984). 104 p. 


33. Homicide (1984). 117 p. 

34. Investigative Tests (1984). 166 p. 

35. Defamatory Libel (1984). 99 p. 

36. Damage to Property: Arson (1984). 

44 p. 
37. Extraterritorial Jurisdiction (1984). 
| 210 p. 
38. Assault (1984). 59 p. 
39. Post-Seizure Procedures (1985). 77 p. 
40. Legal Status of the Federal Adminis- 
| tration (1985). 106 p. 
41. Arrest (1985). 143 p. 
42. Bigamy (1985). 32 p. 
43. Behaviour Alteration and the Crimi- 
nal Law (1985). 48 p. 

44. Crimes against the Environment 
| (1985). 75 p. 
45. Secondary Liability (1985). 53 p. 
46. Omissions, Negligence and Endanger- 
| ing (1985). 42 p. 
47. Electronic Surveillance (1986). 109 p. 
48. Criminal Intrusion (1986). 25 p. 
49. Crimes against the State (1986). 72 p. 


APPENDIX C 


PUBLISHED STUDIES, STUDY 
PAPERS, BACKGROUND PAPERS 
AND CONFERENCE PAPERS 


ADMINISTRATIVE LAW 


1. Anisman, Philip. A Catalogue of Discre- 
tionary Powers in the Revised Statutes 
of Canada 1970 (1975). 1025 p. 

Z. The Immigration Appeal Board (1976). 
88 p. 

3. Carriere, Pierre and Silverstone, Sam. 
The Parole Process: A Study of the 
National Parole Board (1977). 157 p. 

4. Doern, G. Bruce. The Atomic Energy 
Control Board: An Evaluation of 
Regulatory and Administrative Pro- 
cesses and Procedures (1977). 85 p. 

5. Lucas, Alastair, R. The National En- 
ergy Board: Policy, Procedure and 
Practice (1977). 216 p. 

6. Mullan, David J. The Federal Court Act: 
Administrative Law Jurisdiction 
S711 7p: 

7. Issalys, Pierre and Watkins, Gaylord. 
Unemployment Insurance Benefits: A 
Study of Administrative Procedure in 
the Unemployment Insurance Com- 
mission (1978). 342 p. 

8. Seminar for Members of Federal Ad- 
ministrative Tribunals, April 5-7, 1978. 
Speakers’ Remarks (1978). 253 p. 

9. Fox, David. Public Participation in 

the Administrative Process (1979). 

174 p. 

10. Franson, Robert T. Access to Informa- 
tion: Independent Administrative 
Agencies (1979). 80 p. 

ll. Issalys, Pierre. The Pension Appeals 
Board: A Study of Administrative 

Procedure in Social Security Matters 
(1979). 360 p. 

12. Janisch, H.N., Pirie, A.J. and Charland, 
W. The Regulatory Process of the 
Canadian Transport Commission 
(1979). 151 p. 

13. Seminar for Members of Federal Ad- 
ministrative Tribunals, March 19-22, 


14. 


15. 


16. 


We 


18. 


19: 


20. 


21. 


22) 


43, 


45. 


1979. Selected Proceedings. Edited by 
C.C. Johnston (1979). 90 p. 

Slayton, Philip. The Anti-dumping 
Tribunal (1979). 111 p. 

Vandervort, Lucinda. Political Control 
of Independent Administrative Agen- 
cies (1979). 190 p. 

Kelleher, Stephen. Canada Labour 
Relations Board (1980). 106 p. 
Leadbeater, Alan. Council on Admin- 
istration (1980). 88 p. 

Seminar for Members of Federal Ad- 
ministrative Tribunals, March 1-12, 
1980, at Touraine, Québec. Speakers’ 
Remarks and Excerpts from Discus- 
sion Periods. Edited by C.C. Johnston 
(1980). 156 p. 

Eddy, Howard R. Sanctions, Compli- 
ance Policy and Administrative Law 
(1981). 141 p. 

Johnston, C.C. The Canadian Radio- 
television and Telecommunications 
Commission (1981). 144 p. 

Slayton, Philip and Quinn, John J. The 
Tariff Board (1981). 154 p. 

Slatter, Frans. Parliament and Admin- 
istrative Agencies (1982). 154 p. 


CRIMINAL LAW AND 
PROCEDURE 


Obscenity (1972). 81 p. 

Fitness to Stand Trial (1973). 57 p. 

A Proposal for Costs in Criminal 
Cases (1973). 20 p. 

Discovery in Criminal Cases (1974). 
261 p. 

Discovery in Criminal Cases: Report 
on the Questionnaire Survey (1974). 
116 p. 

Schmeiser, Douglas A. The Native 
Offender and the Law (1974). 90 p. 
Studies in Strict Liability (1974). 
251 p. 

Studies on Sentencing (1974). 205 p. 
Studies on Diversion (1975). 255 p. 
Becker, Calvin. The Victim and the 
Criminal Process (1976). 338 p. 
Community Participation in Sentenc- 
ing (1976). 249 p. 

Fear of Punishment: Deterrence (1976). 
149 p. 

Harrison, Irene. Public and Press 
Response to Sentencing Working Pa- 
pers (1976). 135 p. 
Macnaughton-Smith, P. Permission to 
Be Slightly Free (1976). 307 p. 

Studies on Imprisonment (1976). 327 p. 
Towards a Codification of Canadian 
Criminal Law (1976). 56 p. 

Preparing for Trial: Report of Confer- 
ence Held in Ottawa, March 23-24, 
1977 (1977). 342 p. 

Kennedy, Carole. Evaluation of the 
Comments Received on Working Paper 
22 “Sexual Offences” (1978). 46 p. 

The Jury (1979). 473 p. 

Stenning, Philip C. and Shearing, Clif- 
ford D. Search and Seizure: Powers of 
Private Security Personnel (1979). 
204 p. 

Grant, Alan. The Police: A Policy Paper 
(1980). 97 p. 

Paikin, Lee. The Issuance of Search 
Warrants (1980). 119 p. 

Stenning, Philip C. Legal Status of the 
Police (1981). 169 p. 


46. 


47. 


48. 


49, 


50. 


54. 


55. 


56. 


57. 


58. 
59. 
60. 


61. 


62. 


63. 


66. 


67. 


68. 


69. 


Brooks, Neil. Police Guidelines: Pre- 
trial Eyewitness Identification Proce- 
dures (1983). 260 p. 

Smith, Maurice H. Origins of Writ of 
Assistance Search in England, and Its 
Historical Background in Canada 
(1984). 99 p. 

Brooks, Neil and Fudge, Judy. Search 
and Seizure under the Income Tax 
Act: Summary of a Study Paper (1985). 
23 p. 


EVIDENCE 


Evidence: 1. Competence and Compell- 
ability 2. Manner of Questioning 
Witnesses. 3. Credibility. 4. Character 
(1972). 60 p. 

Evidence: 5. Compellability of the 
Accused and the Admissibility of His 
Statements (1973). 42 p. 

Evidence: 6. Judicial Notice. 7. Opin- 
ton and Expert Evidence. 8. Burdens 
of Proof and Presumptions (1973). 
67 p. 

Evidence: 9. Hearsay (1974). 20 p. 
Evidence: 10. The Exclusion of Ille- 
gally Obtained Evidence (1974). 36 p. 
Evidence: 11. Corroboration (1975). 
19 p. 

Evidence: 12. Professional Privileges 
before the Courts (1975). 26 p. 


FAMILY LAW 


London, Jack R. Tax and the Family 
(1975). 349 p. 

Payne, Julien. A Conceptual Analysis 
of Unified Family Courts (1975). 681 p. 
Studies on Divorce (1975). 313 p. 
Studies on Family Property Law 
(1975). 401 p. 

Kennedy, Carole. Evaluation of Com- 
ments Received in the Area of Family 
Law (1976). 88 p. 

Ryan, Edward F. Enforcement of Main- 
tenance Obligations (1976). 47 p. 
Bowman, C. Myrna. Practical Tools to 
Improve Interprovincial Enforcement 
of Maintenance Orders after Divorce 
(1980). 50 p. 


PROTECTION OF LIFE 


Phase I — Medical-Legal Issues 
Keyserlingk, Edward W. Sanctity of 
Life or Quality of Life (1979). 224 p. 
Somerville, Margaret A. Consent to 
Medical Care (1980). 186 p. 

Phase II — Environmental Issues 
Schrecker, T.F. Political Economy of 
Environmental Hazards (1984). 112 p. 
Swaigen, John and Bunt, Gail. Sentenc- 
ing in Environmental Cases (1985). 
81 p. 


MISCELLANEOUS 


First Research Programme of the Law 
Reform Commission of Canada (1972). 
VAN oy 

Eddy, Howard R. The Canadian Pay- 
ment System and the Computer: Is- 
sues for Law Reform (1974). 80 p. 
Lajoie, Marie, Schwab, Wallace and 
Sparer, Michel. Drafting Laws in 
French (1981). 296 p. 
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APPENDIX D 


UNPUBLISHED PAPERS 
PREPARED FOR THE LAW 
REFORM COMMISSION 


The following papers supplement the 
complete list of unpublished papers 
contained in the Fourteenth Annual 
Report 1984-1985. Unpublished papers 
are available for consultation in the 
Commission’s library and can be pur- 
chased on microfiche from private 
companies. Please contact the Com- 
mission for additional information. 


Bayefsky, Anne F. “Public Interna- 
tional Law in the Canadian Legal 
Context: In Particular, the Context of 
the Canadian Charter of Rights and 
Freedoms and Legal Rights” (1985). 
64 p. 


Appendix A. The Major Interna- 
tional Conventions and Other In- 
ternational Documents and Charter 
Sections 7-14 (Section by Section).* 


Appendix -B. The Major Interna- 
tional Human Rights Conventions 
(in Whole) Which Contain Provi- 
sions Related to Charter Sections 
7-14.* 


Appendix C. The Major Interna- 
tional Human Rights Documents 
Other than Conventions (in Whole) 
which Contain Provisions Related 
to Charter Sections 7-14.* 


Appendix D. Other Conventions 
and International Documents Re- 
lated to Charter Sections 7-14. 1. 
Arrest, Detention and Imprison- 
ment (4 vols.). 2. Treatment of 
Prisoners (2 vols.). 3. Detention 
and Mental Ill-Health. 4. Law En- 
forcement. 5. Capital Punishment. 
6. Nazi War Criminals (3 vols.). 7. 
Hate Literature. 8. Women. 9. The 
Independence of the Judiciary. 10. 
Terrorism. 11. Equality in the 
Administration of Justice. 12. I 
Habeas Corpus, II) Juvenile Jus- 
tice, III) Personal Data Protection, 
IV) Access to Justice, V) Interna- 
tionally Protected Persons, VI). 
Child Abduction, VID) Torture, In- 
human and Degrading Treatment, 
VID) Medical Ethics. 13. Reports 
of the Committee on Crime Pre- 
vention and Control.* 


“Brief Presented by the Law Reform 
Commission of Canada to the Stand- 
ing Committee on Justice and Solici- 
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for the period June 1, 1986 to May 31, 
1987. 


Yours respectfully, 


Allen M. Linden 
President 
Law Reform Commission of Canada 
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A NEW 
CRIMINAL CODE 
FOR CANADA 


On December 3, 1986, the Law Reform Commis- 
sion of Canada’s Report 30, Recodifying Criminal 
Law — Volume I was tabled in the House of Com- 
mons by the Minister of Justice, the Honourable 
Ray Hnatyshyn. The tabling of this Report was 
an historic occasion. It marked the first important 
step in the development of a new Criminal Code 
made in Canada, for Canadians, by Canadians. 


The response to the first volume was over- 
whelmingly positive. The Minister of Justice in 
his press release commented: "This report is a 
valuable contribution to criminal law reform and 
should be recognized as an important first step in 
the process of renewal." The Right Honourable 
Brian Mulroney, Prime Minister of Canada, in his 
Law Day address on April 15, 1987, referred to 
the present Criminal Code (hereinafter Code) as 
being a "vestige of the Victorian Age" and praised 
Report 30 as being "remarkable for its brevity and 
clarity of language." In this context he pointed 
out that "[i]t is widely acknowledged that Canada 
is on the leading edge of law reform — many 
other nations watch to see what we shall do." Our 
former Prime Minister, The Right Honourable 
Pierre Elliot Trudeau wrote to us commenting: "In 
looking at it [Report 30], I sense already the pro- 
mise of a law that is coherent, modern and 
human.” 


Members of the legal community from across 
Canada praised the Report. Eminent members of 
the judiciary wrote to us with comments such as 
"the draft code prepared by the Commission is... 
a remarkable work of logic, order and simplifica- 
tion.” One legal scholar described our Code as 
"accessible, clear, coherent, contemporaneous and 
rational." Another law professor said: "The Com- 
mission provides [in Report 30] a much clearer 
and more coherent set of principles by which 
justice can be achieved." 
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Prominent criminal lawyers also endorsed the 

new Code. Bryan Williams, President of the 
Canadian Bar Association, wrote in the National 
(May 1987), "The gigantic project to reform the 
criminal law in Canada is a monumental achieve- 
ment. The publication of the Commission’s draft 
Criminal Code stands as a prime example of the 
wisdom and expertise of the Law Reform Com- 
mission of Canada in action." Serge Ménard, a re- 
spected criminal lawyer and Batonnier of Québec 
described the new Criminal Code as being: 
"[TRANSLATION] a remarkable document that 
is the culmination of an essential revision of a 
document basic to life in society." Another promi- 
nent criminal lawyer, Edward Greenspan in an 
article in the Ottawa Citizen stated: "With very 
few reservations ... | commend the commission 
for the excellent work of its first volume.... This 
may well be the finest work of its kind...." 


The Commission also received positive comments 
on its efforts from the Canadian Association of 
Chiefs of Police. Mr. Guy Lafrance, a lawyer 
with the Montréal Urban Community and a mem- 
ber of the Law Amendments Committee of the 
Canadian Association of Chiefs of Police com- 
mented: "Even though I do not agree with all the 
recommendations, I must say that this is a monu- 
mental work that demonstrates great professional 
awareness." 


Across Canada the media — radio, television and 
newsprint — responded to the tabling of Report 
30 with detailed and complete coverage. Over 
200 articles (including 44 mostly favorable edi- 
torials) appeared in newspapers and magazines 
across the country; over 55 radio and 19 televi- 
sion broadcasts were made. (See Appendix H for 
excerpts of reactions and editorial comments). 
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The positive response to the tabling of 
Report 30 was a confirmation that 
Canada is not only in need of but is 
ready for a new and distinctively 
Canadian Criminal Code. Our present 
Code was enacted in 1892 — the fulfil- 
ment of Sir John A. MacDonald’s dream 
that the new fledgling nation should have 
a uniform set of criminal laws. At the 
time of its enactment Canada was in the 
vanguard of criminal law reform. The 
ravages of time, however, have taken 
their toll, and Canada is no longer in the 
vanguard. 


The present Code, which has served us 
well over the past ninety-five years, is no 
longer adequate to our needs. Even 
though it has been amended many times, 
including a major revision in 1955, it re- 
mains much the same in structure, style 
and content as it was in 1892. Itis 
poorly organized. It contains archaic lan- 
guage. It is hard to understand. There 
are many gaps, some of which have had 
to be filled by the judiciary. It contains 
obsolete provisions. It overextends the 
proper scope of the criminal law and it 
fails to address some serious current 
problems. Moreover, parts of the present 
Code may offend the Canadian Charter 
of Rights and Freedoms (hereinafter 
Charter) in various respects. 


The new Criminal Code that is being pro- 
posed by the Commission is the result of 
a "deep philosophical probe" which 
began in 1971. With the strong urgings 
of the legal community and with the help 
of some of our country’s most outstand- 
ing jurists, the Commission embarked on 
a fundamental re-thinking of the criminal 
law of Canada. Employing a "theoretical- 
practical" approach to a number of crimi- 
nal law issues, several Study Papers and 
Working Papers were produced. These 
papers laid the groundwork and became 
the basis for the Commission’s compre- 
hensive policy on criminal law outlined 
in our 1976 Report to Parliament, Our 
Criminal Law. The substance of this Re- 
port was later adopted by the Federal 


Government as the criminal justice 
policy for Canada (See The Criminal 
Law in Canadian Society (1982)). 


Guided by the policy laid out in Our 
Criminal Law the Commission produced 
nearly two dozen Working Papers on 
various aspects of substantive criminal 
law. The recommendations were first 
gathered, further analyzed and integrated 
into our proposed new Criminal Code for 
Canada. 


In carrying out our work we have 
profited enormously from the practical 
advice of our consultations with eminent 
judges from across Canada; prominent 
criminal lawyers; distinguished law 
teachers; representatives of provincial 
and federal governments; police chiefs 
and the general public. We have also 
benefitted from the flowering of judicial 
creativity, particularly in the Supreme 
Court of Canada, and from criminal law 
scholarship over the past few years. 


In modernizing and codifying its crimi- 
nal law Canada joins a number of nations 
around the world who are also engaged 
in the codification of their criminal law. 
They include: Great Britain. the United 
States, France, Germany, Ausiralia, 
Japan and the People’s Republic of 
China. In July, 1987, Report 30 will be 
discussed at the international conference 
‘on the reform of the criminal law at the 
Inns of Court in London, England. This 
significant conference will bring together 
leading experts in criminal law reform to 
exchange views about the movement for 
reform which has recently emerged, inde- 
pendently, in a number of countries 
around the world. 
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In offering this proposed new Code, we 
are not advocating change for its own 
sake: we believe the changes we pro- 
pose are changes for the better and that 
they are needed to improve the criminal 
law. We are not urging that we fix some- 
thing that is not broken; we believe that 
there are many aspects of our criminal 
law that are broken and in urgent need of 
major reform. 


Our proposed Code is evolutionary not 
revolutionary. It seeks to reflect our 
Canadian values in the twentieth century 
and the principles of the Charter. It seeks 
to express the criminal law in modern 
and simple language so that ordinary 
people will be able to understand it and 
know what they can and cannot do. It 
endeavours to be just, logical, clear, 
comprehensive, restrained where 
possible, and strong where necessary. 


The road leading to the production of 
this new Criminal Code has not been an 
easy one; it has been long and arduous. 

It has taken a tremendous amount of hard 
work and dedication in the face of many 
difficult obstacles. 
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Having expended this enormous effort in 
the production of a new proposed Code, 
having received accolades for it from all 
levels of our society, the Commission 
believes that Parliament will be con- 
vinced to take up the challenge. Over 
the next few years Parliament should un- 
dertake an in-depth review of our pro- 
posals, and then revise, amend, improve 
and finally bring forward legislation that 
will provide Canadians with a new Crimi- 
nal Code. We are pleased that the first 
steps in this process have been taken by 
the federal-provincial ministers respon- 
sible for criminal justice who have begun 
to consult on and review Report 30. It is 
our hope that Report 30, built on a sound 
philosophical base, expounding rational 
and just principles, will be the catalyst 
for the enactment of a new Canadian 
Criminal Code by 1992, the hundredth 
anniversary of our present Code. If we 
are successful, Canada will once again 
be in the vanguard. 


WHO ARE WE 
AND 
WHAT DO WE DO? 


Our Mandate 


The Law Reform Commission of Canada was 
created in 1971 as a permanent and independent 
body with a broad mandate to review and reform 
the federal laws of Canada. According to the Law 
Reform Commission Act, the Commission is man- 
dated to review on a continuing basis all the 
federal laws of Canada and to make recommenda- 
tions for their improvement, modernization and 
reform; to develop new approaches to the law that 
are in keeping with, and responsive to, the chang- 
ing needs of modern Canadian society; and to 
reflect in its recommendations the distinctive 
concepts and institutions of the common law and 
civil law legal systems in Canada. 


Our Accomplishments 


Sixteen years after the creation of the Commis- 
sion, we are very proud of our achievements and 
successes. We have produced 30 Reports to Par- 
liament, 56 Working Papers, 71 published Study 
Papers, over 150 unpublished Study Papers and 
we have contributed to the private publication of 
more than 100 books and articles. Approximately 
1.4 million copies of our publications have been 
distributed. 


Over the years, the Commission has tried to blend 
pragmatism with idealism, because we feel that 
sensible law reform must be both practical and 
theoretically sound. The goal of the Commission 
is to promote laws which are modern, principled, 
rational, comprehensive, egalitarian, and readily 


intelligible to ordinary citizens as well as lawyers 
and judges. Where possible, we try to employ 
empirical research. We seek to develop laws 
which, in conformity with the rule of law, are 
codified, and therefore, will be more certain and 
accessible to the public. 


Although a lot of energy has been focussed on 
producing a modern Criminal Code for Canada, 
the Commission has also been in the forefront in 
exploring modern-day social issues affecting our 
federal laws. To this end we have engaged in 
in-depth study and recommendations on evidence, 
family law, administrative law, environmental 
law and medico-legal issues such as the legal 
determination of death, euthanasia, sterilization, 
behaviour alteration and most recently the issues 
relating to the legal status of the foetus. 


Over the years the Commission has succeeded in 
changing a fair number of laws, in altering admin- 
istrative and legal attitudes and practices, in 
assisting the judiciary in their decision making, in 
stimulating research and educating the public on 
matters of legal importance. Nevertheless, there 
is still much more to do. To this end the Commis- 
sion is developing a practical and relevant new 
programme of research which focusses on the key 
legal concerns of our society today. Based on an 
extensive consultation process which the Commis- 
sion undertook last year (see Law Reform Com- 
mission of Canada, /5th Annual Report 1985-86 
at p. 24) this new research programme is presently 
being finalized for consideration by the Minister 
of Justice. 
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The Current Team 


Joining President Linden and Vice- 
President Létourneau in carrying out the 
duties of the Commission are two distin- 
guished Commissioners: Mr. Joseph 
Maingot, Q.C., former Parliamentary 
Counsel and Law Clerk of the House of 
Commons, is the Commissioner, along 
with the Vice-President, in charge of the 
Criminal Procedure Project; and Mr. 

_ John Frecker, a barrister and solicitor 
from St. John’s, Newfoundland, is the 

~ Commissioner in charge of the Adminis- 

trative Law Project. The Commission is 

awaiting the appointment of a third Com- 

- missioner to fill the position held by Ms. 

- Louise Lemelin, Q.C., whose term ended 
in August. Ms. Lemelin, a barrister and 

solicitor from Victoriaville, Québec, was 

| in charge of the Protection of Life Pro- 

_ ject. During her term she demonstrated 

_ courageous leadership in tackling many 

_ controversial issues in the areas of health 

_and environmental law. The Commis- 

sion is very grateful for her dedicated 

service to Canada. 


The Commissioners are supported in 

_ their work by four Project Co-ordinators. 

_ They are Dr. Edward W. Keyserlingk, 

_ Protection of Life; Mr. Francois 

_Handfield, Substantive Criminal Law; 

_ Mr. Stanley A. Cohen, Criminal Pro- 

_ cedure; and Dr. Patrick Robardet, Admin- 

istrative Law. Ms. Joyce Miller, a mem- 

ber of the Ontario Bar, is the Special 
Assistant to the President. 


On July 2, 1986, Mr. Francois Handfield 
was appointed Secretary of the Commis- 
sion. A member of the Québec Bar, Mr. 
Handfield has been the Substantive Crim- 
inal Law Project Co-ordinator since 1983 
and played a key role in helping to bring 
to fruition the first draft of the new Crimi- 
nal Code for Canada. He is also a part- 
time professor at the Faculty of Law at 
the University of Ottawa. He brings with 
him to this new position not only energy, 
commitment and a vast knowledge of the 
criminal law, but, as a former Chief 
Crown Prosecutor for the Hull, Pontiac- 
Labelle region, he also brings outstand- 
ing organizational experience. Mr. 
Handfield replaces Mr. Jean C6té who 
served with great dedication as Commis- 
sion Secretary from 1971 to 1985. 
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INFLUENCE 
ON 
LAW REFORM 


The influence of a law reform commission is 
multi-faceted. Through its in-depth research and 
the publication of its findings a law reform com- 
mission advances legal scholarship; educates the 
public on the legal system and justice; influences 
the opinion of lawyers who assist the courts in 
moving the law along new paths; changes atti- 
tudes; affects conduct and promotes legislative 
reform. 


Legal Research 


The key to our Commission’s work is its research. 
In order to make recommendations to Parliament 
we must first research the history and purpose of 
the present law, identify and analyze its defects, 
and then, determine ways in which the law can be 
changed for the better. 


The Commission publishes most of its research 
and recommendations in Reports to Parliament, 
Working Papers and Study Papers (see Appen- 
dices A, B, C). An important consequence of 

the publication and dissemination of this legal 
research is that it acts as a catalyst, engaging 
Canadian legal scholars in further research and 
writings on important areas in need of reform. It 
also subjects the Commission’s work to an objec- 
tive critical analysis. Many articles have been 
written about the Commission, its history, func- 
tion, philosophy and recommendations (see Ap- 
pendix F). All of this scholarly activity stimulates 
thinking about law reform, creates a deeper under- 
standing of the issues involved and helps promote 
action by formal or informal implementation of 
the Commission’s recommendations. 


The excellent quality of the Commission’s re- 
search is universally recognized. Its reputation 
for excellence is firmly established not only in 
Canada — in 1984, the Commission received the 
Archambault-Fauteux Award for its contribution 
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to legal research — but abroad as well. Indeed, re- 
quests for our publications come from all over the 
world. As well some of our work has been trans- 
lated into Spanish. Legal scholars from many 
different countries have relied on our work, 
praised it, and criticized it in the legal journals of 
their countries. In this way the Commission has 
acted as an important link in disseminating 
Canadian legal scholarship to other countries. 


As well as stimulating scholarly research, the 
Commission provides excellent training for young 
legal scholars who have just completed their for- 
mal schooling. In return for their training, these 
young scholars have provided us with their 
energy, enthusiasm, hard work and solid legal 
scholarship. After leaving us, many Commission 
researchers have continued their interest in 
scholarship by becoming law professors, govern- 
ment policy makers or active practitioners work- 
ing at the frontiers of law reform. We believe that 
through its legal research, the Commission has 
helped to foster, build and disseminate, nationally 
and internationally, a uniquely Canadian perspec- 
tive on legal scholarship. 


Educating the Public 


The Commission’s policy from its inception has 
been to carry out a dialogue with the public about 
our present laws, the way they work and the 
means that can and should be used to modify 
them. The first Chairman of the Law Reform 
Commission, the Honourable Mr. Justice Hartt, 
stressed this duty to dialogue with members of the 
public when he stated: "The process of law re- 
form is too important to be left to lawyers alone. 
Law touches the lives of everyone; it is therefore 
the business of everyone." To further the partici- 
pation of the public in law reform the Commis- 
sion has established a wide distribution network 
for all our publications. As noted earlier, more 
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than 1.4 million copies have been dis- 
tributed. This year the Commission has 
received over 48,000 requests for publi- 
cations. As well, through our participa- 
tion in Law Day and with the support of 
the National Law Day Committee of the 
Canadian Bar Association, over 8,000 in- 
formation sheets, catalogues and pam- 
phlets were distributed to the Law Day 
organizers throughout Canada in an at- 
tempt to inform the public about law 
reform. 


The Right Honourable Brian Mulroney, 
Prime Minister of Canada 


As part of the Commission’s policy to 
encourage the process of education and 
communication, most of our publications 
are written in a simple and straight- 
forward style. To encourage dialogue we 
invite the public to read our Working 
Papers and to comment on our recom- 
mendations. Over the past sixteen years 
many members of the lay public have 
read our papers, learned from them and 


offered thoughtful comments and sugges- 


tions, which have helped us in making 


our final recommendations to Parliament. 


As well as educating the general public, 
the Commission’s publications are used 
in high schools, universities and law 
schools as a means of educating young 


Canadians about our legal system. 
Police colleges which train future peace 
officers and give refresher courses also 
use our material, especially our papers 
on police powers. 


The Commission reaches out to the pub- 
lic at various conferences, by setting up 
information kiosks to inform them about 
the work of the Commission. Also, in 
collaboration with various organizations, 
we have arranged for the insertion of in- 
formation sheets, pamphlets and cata- 
logues in delegate kits at conferences 
held in various cities. This year at these 
functions the Commission distributed an 
additional 18,000 items of information 
highlighting our work. 


Five years ago, the Canadian Bar Asso- 
ciation decided to designate April 17 as 
"Law Day" to make Canadians more 
aware of the law and inform them about 
our justice system and law reform. To 
this end, as part of the Law Day events, 
the Law Reform Commission of Canada, 
in co-operation with the Canadian Bar 
Association, organizes an annual Law 
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Day dinner for the general public to 
come and meet and dialogue with mem- 
bers of the legal profession. This year 
over 540 members of the public from the 
Ottawa and Hull area attended the dinner 
which was held at the Congress Center. 


Special guests included the Right 
Honourable Brian Mulroney, Prime Min- 
ister, who delivered the keynote address, 
and the Chief Justice of the Supreme 
Court of Canada, the Right Honourable 
Brian Dickson. One of the highlights of 
the evening was the announcement by 
the Minister of Justice, the Honourable 
Ray Hnatyshyn of the recipients of the 
second annual Scales of Justice Award. 
This competition which is co-sponsored 
by the Law Reform Commission of 
Canada and the Canadian Bar Associa- 
tion, is open to all Canadian newspapers, 
magazines, television and radio stations, 
wire services, news syndicates and their 
reporters. The objective of the competi- 
tion is to accord national recognition to 
media reports that foster greater public 
understanding of the inherent values of 
the Canadian legal and judicial system. 


Stephen Bindman, legal reporter for the Ottawa Citizen, accepting congratulations from 
Prime Minister Brian Mulroney. 


to Jim Reed from CTV. 


The submissions were evaluated by a 
five-member jury which included: Dean 
G. Adam Stuart, Director of the Carleton 
School of Journalism; Mr. L. Yves 
Fortier, c.r., past President of the 
Canadian Bar Association; The 
Honourable Justice Allen M. Linden, 
President of the Law Reform Commis- 
sion; Ms. Margaret Ross, President of the 
County of Carleton Law Association; 
and Judge David McWilliam of the Dis- 
trict Court of Ontario. The jury had the 
task of choosing the winners in three 
categories: newsprint, radio and 
television. The criteria for judging 
submissions were: informational value, 
originality, insight, critical analysis and 
impact. 


This year, the Scales of Justice (print 
category) was awarded to Greg Weston, 
National Bureau Chief of the Ottawa 
Citizen for his series of articles on 
divorce and family law. According to the 
judges, this series of articles was not 
only timely (appearing shortly before the 
new federal Divorce Act and the Ontario 


The Minister of Justice, the Honourable Ray Hnatyshyn, presenting the Scales of Justice Award 


Family Law Act), it was well researched, 
highly informative and provided a wide 
perspective on a very complex issue. A 
certificate of merit (print category) was 
presented to Stephen Bindman, reporter 
for the Ottawa Citizen, for his series on 
the Charter which the jury felt clearly 
analysed the effects of the Charter on 
our lives. It offered a thorough examina- 
tion of the first four years of the Charter 
and a thoughtful insight into the future. 
Francois Huot, an independent journalist 
from Montréal, also received a certificate 
of merit for his series of legal articles, in- 
cluding one on a victim assistance pro- 
gramme which appeared in Chatelaine 
magazine. 


The Scales of Justice Award (television 
category) went to a major television 
documentary on the Charter and the role 
of the Supreme Court. The programme 
was CTV’s "W5: The Charter Special." 
W5’s Jim Reed reported on the functions 
of the Supreme Court and how its deci- 
sions on Charter cases affect our daily 
lives. Landmark cases were examined 
showing the effect of each case on 
Canadian law. In addition, the pro- 
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gramme included unprecedented inter- 
views with six of our Supreme Court of 
Canada justices, giving Canadians a rare 
glimpse into the justices’ personal lives 
and thoughts. 


"Maritime Magazine,” a CBC Radio pro- 
gramme out of Halifax was awarded the 
Scales of Justice Award (radio category) 
for its broadcast entitled, "Politics and 
Justice: Examining the Attorney 
General’s Department in Nova Scotia." 
The programme explored the ways in 
which the administration of justice is 
vulnerable to political interference in 
Nova Scotia — raising some very contro- 
versial issues, and dealing squarely with 
the basic requirement for integrity and 
propriety in our system. The judges 
found the programme to be bold, topical, 
and timely. The programme was con- 
ceived and prepared for CBC "Maritime 
Magazine" by free-lance journalist 
George Emerson and produced by CBC’s 
Sheila Jones. 


The Ottawa Citizen received special rec- 
ognition for its legal reporting. The jury 
was very impressed with the calibre and 
scope of the legal coverage in the Ottawa 
Citizen. The newspaper’s reprint service 
for legal articles demonstrates a commit- 
ment to serve the public. Mr. Keith 
Spicer, Editor-in-Chief, accepted the 
honour on behalf of the Ottawa Citizen. 


Judicial Decisions 

Assisting the judiciary in their decision 
making and influencing the courts to ad- 
vance the law along new paths has been 
one of the important consequences of the 
publication of the Law Reform Commis- 
sion’s research and recommendations. 
Indeed, a distinguished judge has re- 
cently noted that Law Reform Commis- 
sion reports are considered among those 
materials of an inherently reliable 
character such as international conven- 
tions and scientific research that are 
admissible in a court of law as extrinsic 
evidence (R. v. Squires (No. 1) (1986), 
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The Commission is pleased to report that 
to date, at least 133 reported judgements 
have cited our publications including 17 
decisions of the Supreme Court of 
Canada (see Appendix G). This year our 
publications were cited in 13 reported 
cases including one decision of the Su- 
preme Court of Canada: Eve v. Mrs. E., 
[1986] 2 S.C.R. 388. 


In the year that we celebrate the tabling 
of our new draft Criminal Code, it is use- 
ful to review some of the cases which, 
over the years, were influenced by our 
studies, Working Papers and Reports in 
substantive criminal law. The Supreme 
Court of Canada has frequently relied on 
our work. For example, in R. v. Sault 
Ste. Marie, [1978] 2 S.C.R. 1299, the 
Supreme Court of Canada referred to 
Working Paper 2, The Meaning of Guilt: 
Strict Liability (1974), in deciding that 
an accused person should not normally 
be convicted of a public welfare offence 
if due diligence was established. In 
Perka v. R., [1984] 2 S.C.R. 232, our 
Working Paper 29, The General Part: 
Liability and Defences (1982), was used 
by the court in its analysis of the two 
rinciples (utilitarian and humanitarian) 
of the defence of necessity. In Libman v. 
The Queen, [1985] 2 S.C.R. 178, the 
court adopted the approach of Working 
Paper 37, Extraterritorial Jurisdiction 
(1984), in deciding that "all that is neces- 
sary to make an offence subject to the jur- 
isdiction of our courts is that a significant 
Portion of the activities constituting that 
offence took place in Canada (at 212-3)." 
Mr. Justice Chouinard, in his concurring 
easons in Germain v. R., [1985] 2 
$.C.R. 241, a case which dealt with the 
dbscenity issue, cited our Working Paper 
10, Limits of Criminal Law: Obscenity: 
4 Test Case (1975). 


in other Canadian courts, several distin- 
zuished judges referred to Report 3, 

Jur Criminal Law (1976), including 

Mr. Justice La Forest (as he then was) 
who, in R. v. Chiasson (1982), 39 N.B.R. 
2d) 631 (C.A.), reiterated the Commis- 
iion’s philosophy outlined in Report 3 
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that the basic purpose of the criminal law 
is to "underline fundamental values by 
prohibiting conduct infringing on those 
values." In R. v. Wasylyshyn (1983), 48 
A.R. 246 (N.W.T.S.C.), Mr. Justice 
Marshall decided that intent or reckless- 
ness is required for conviction of a crime 
and based his decision in part on Work- 
ing Paper 29, The General Part: Liabil- 
ity and Defences (1982). The Nova 
Scotia Court of Appeal used Working 
Paper 35, Defamatory Libel (1984), as a 
source for the history of the law of 
defamation in Canadian Broadcasting 
Corp. v. MacIntyre (1985), 23 D.L.R. 
(4th) 235. In R. v. Bank of Nova Scotia 
(1985), 66 N.S.R. (2d) 222 (C.A.), Mr. 
Justice MacDonald in a dissenting opin- 
ion quoted from Working Paper 19, Theft 
and Fraud: Offences (1977), regarding 
the mental element of a fraud offence 
created by section 338 of the Code. The 
mental element of an arson offence was 
the subject of R. v. Buttar (1986), 28 
C.C.C. (3d) 84 (B.C.C.A.), and our Work- 
ing Paper 36, Damage to Property: 
Arson (1984), was considered in both the 
majority and dissenting opinions. In 
Québec, the Superior Court in Attorney 
General of Québec v. Laurendeau 
(1983), 3 C.C.C. (3d) 250, denied a re- 
quest of the respondent for a jury trial in 
a contempt case based on a recommenda- 
tion in Report 17, Contempt of Court 
(1982), that there should be no option for 
a jury in such cases. 


The Commission is pleased that our pub- 
lications, which have culminated in a 
new draft Criminal Code, have already 
played an important role in assisting the 
judiciary in interpreting the existing crim- 
inal law of Canada and in moving it for- 
ward where it was felt necessary. 


Changing Conduct 


Over the years the Commission’s in- 
depth analyses, practical studies and 
sound recommendations have had the 
effect of influencing needed reforms and 
changes in the day-to-day practices and 
procedures in various areas of criminal 
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law, family law and administrative law, 
without Parliamentary intervention. As 
we have noted in our Fourteenth Annual 
Report 1954-1985, our Working Paper 4 
on Discovery (1974) has helped to alter 
significantly pretrial disclosure practices 
by the Crown. Our Report 6 on Family 
Law (1976) has influenced the creation 
of unified family courts in some jurisdic- 
tions across Canada. In the area of ad- 
ministrative law, through a series of in- 
depth studies of government institutions, 
the Commission has helped to influence 
some changes in the practices and proce- 
dures. As well, various agencies have re- 
quested our assistance in altering their 
rules of practice in light of the recom- 
mendations made in Working Paper 25 
(1980) and Report 26 on Independent 
Administrative Agencies (1985). 


This practical, informal influence of law 
reform on conduct is very well illustrated 
in the recent implementation of recom- 
mendations from the Commission’s 
Working Paper 32 and Report 23 on 
Questioning Suspects by the Halton 
Regional Police Force "Taping of Police 
Interviews Procedures” (Project TIP) 
which began in July, 1985. 


Working Paper 32 on Questioning Sus- 
pects (1984) recommends the video- 
taping of accused persons being ques- 
tioned, in order to reduce allegations of 
police misconduct, shorten the time 
needed for voir dire to determine 

whether statements were made volun- 
tarily, and generally expedite the adminis- 
tration of justice. In order to test this con- 
cept, Project TIP was undertaken by the 
Halton Regional Police Force with the 
assistance of the Commission and the 
technical co-operation of the Sony Cor- 
poration of Canada. The object was to 
provide a full electronic record of police 
interviews with suspects and to test the 
various propositions which have been 
advanced for and against the process. 


An evaluation report was prepared by 
Professor Alan Grant of Osgoode Hall 
Law School, York University. His find- 
ings have shown that less than five per 
cent of the suspects/accused refused to 
be taped and seventy per cent of those 
who agreed to be videotaped made ad- 
missions or confessions. It was also 
shown that when cases did get to court, 
the videotaping process saved court time 
because defence counsel agreed to waive 
the voir dire after viewing the tape. 


Defence counsel practising in the Halton 
Region are very positive about the video- 
taping project. They are satisfied that 
videotaping provides a more accurate ac- 
count of an interview than do traditional 
police note-taking practices. As well, in 
their view, videotaping provided better 
enforcement of suspects being told of 
their right to counsel, thus having some 
impact on reducing the number of voir 
dires that would have to be held. 


From the perspective of the police 
officers, although there was an initial 
hesitation about the project, once it was 
begun they were very enthusiastic about 
using the videotaping technology. As 
well, Crown counsel indicated that there 
had been no problems in having the tapes 
introduced into evidence in the few cases 
that actually reached court. 


Although it is still too early to make long- 
term predictions, the Commission is opti- 
mistic that the results of Project TIP will 
show that the implementation of the 
Commission’s recommendations by pol- 
ice forces will not only save valuable 
time and court costs, but will fairly and 
justly expedite the administration of 
justice. 


The Ottawa and Montréal police forces 
have now launched similar experiments 
using audiotape interviews, which we 
expect will prove helpful as well. 


Legislation 

As the Commission noted earlier law 
reform can be influenced by stimulating 
research, educating the public on matters 
of legal importance, assisting the judici- 
ary in their decision making, and altering 
administrative and legal attitudes and 
practices. A fifth way in which law re- 
form can be influenced is through the 
enactment of legislation. Although this 
is not the only measure of our success, 
we are pleased to report that twelve out 
of thirty of our Reports have been 
enacted — at least in part — by Parlia- 
ment. (See Appendix A) 


In 1985 the Criminal Law Amendment 
Act, 1985 contained seven items dealt 
with in our publications, extending back 
more than a decade. Commission recom- 
mendations included in the Act were: 
(1) the abolition of writs of assistance; 
(2) the introduction of telewarrants; (3) 
the authorization of pretrial conferences 
and motions; (4) the taking of blood 
samples; (5) some matters of search and 
seizure; (6) changes to the jury system; 
and (7) issues of jurisdiction. 


The Commission assisted in the work of 
the House of Commons Justice and Legal 
Affairs Committee which studied the 
amendments by offering evidence based 
on our Reports and Working Papers. We 
were pleased that some of the testimony 
presented was relied on by the Com- 
mittee to improve some of the proposed 
amendments. For example, in the 
mandatory blood testing scheme, the 
Committee adopted the Commission’s 
recommendation for safeguards to pro- 
tect the medical profession from liability. 


Another recent piece of legislation that 
has completed its journey through Parlia- 
ment is the Divorce Act, 1985, which 

was inspired in part by our Report 6 on 
Family Law. To a large extent the Act in- 
corporates the Commission’s recommen- 
dations on no-fault divorce, encouraging 
mediation to settle disputes, and the equi- 
table distribution of property aimed at 
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overcoming economic hardship arising 
from the breakdown of the marriage. 
Since the publication of our recommenda- 
tions in Report 6 on Family Law (1976), 
the practice of private mediation and arbi- 
tration has played an increasingly impor- 
tant role in the resolution of family 
disputes or marriage breakdown and 
divorce. In enacting the new Divorce 
Act, 1985 Parliament recognized in 
legislative form the Commission’s 
practical proposals for reform. 


The Commission was also pleased to see 
that the proposed amendments to the 
Code on mental disorder incorporated 
the policy and the substance of the 
recommendations in our 1976 Report 5 
to Parliament on Mental Disorder in the 
Criminal Process. This Report recom- 
mended that the rights of the accused 
should be set out in a complete and 
principled manner so as to guarantee 
procedural fairness and to ensure that the 
criminal law should be used so as to in- 
volve the minimum possible interference 
with the liberty of the individual con- 
sistent with public safety. Although our 
principled approach taken in 1976 pre- 
dates the Charter, we are pleased to see 
how relevant it has proven to be in this 
post-Charter era. 


Technically, although no response is 
expected from Parliament following the 
publication of a Working Paper, a num- 
ber of our Working Papers have helped 
to produce legislative initiatives. For 
example, the Federal Commission of In- 
quiry on War Criminals (the Deschénes 
Commission), and Bill C-104, the 
"Canadian Laws Offshore Application 
Act" (first reading, April 11, 1986) dealt 
with subjects specified as problems in 
Working Paper 37, Extraterritorial Juris- 
diction (1984). Further, recommenda- 
tions in this Working Paper and Working 
Paper 39, Post-Seizure Procedures 
(1985) were reflected in the Criminal 
Law Amendment Act, 1985. 


PUBLICATIONS 


The Commission this year has been most produc- 
tive publishing three Reports to Parliament, seven 
Working Papers, one Study Paper and one Consul- 
tation Paper. 


One of the main objects of the Commission is to 
stimulate public interest in the process of law 
reform. It is essential in a democratic society that 
the public is kept aware and is encouraged to be- 
come involved in the formulation of the laws that 
govern them. We are happy to report that the 
wide coverage of our publications by the press 
has helped us in our efforts to carry on a dialogue 
on law reform with the Canadian public. We 
therefore include in our summaries some of the 
comments made by the press about our recom- 
mendations. 


Reports to Parliament 


Commission Reports present the final views of 
the Commissioners on a given area of the law. 
Once a Report has been tabled in Parliament, the 
advisory role of the Commission is completed in 
respect of this particular topic. It then becomes a 
matter for the Government and Parliament to act 
upon, if and when they choose to do so. 


Report 28 
Some Aspects of Medical Treatment and Criminal 
Law 


The Report brings together various recommenda- 
tions that the Commission has published over the 
past five years in a series of Study Papers, Work- 
ing Papers and Reports to Parliament. The object 
of the Report is to present a systematic and organ- 
ized presentation of recommendations to which 
the drafters of the new Criminal Code can refer. 
The Report’s recommendations deal with medico- 
legal issues that have been challenged by the 
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development of new technologies, and focuses 
primarily on the protection of the integrity of the 
person. 


The proposals for reform present both legislative 
amendments and recommendations on general 
legal policy. They are grouped under three main 
principles: (1) maintaining the principle of 
protection of life and health; (2) maintaining the 
principle of the autonomy of the person; and (3) 
maintaining the principle of the person’s right to 
self-determination. The three principles include 
and deal with issues such as: the protection of 
psychological integrity; general standards of crim- 
inal law; palliative care; the role of consent; the 
protection of incompetent persons; cessation of 
treatment; active euthanasia; and aiding suicide. 


Report 29 
Arrest 


This Report contains detailed recommendations 
for the reform of the law of arrest in Canada. The 
reforms which are based on the principles of the 
"rule of law" and restraint have as their objective 
the simplification, clarification and codification 
of this fundamental aspect of criminal procedure. 


The central theme in the Commission’s proposals 
is the belief that citizens should not be deprived 
of their liberty unless reasonable grounds exist for 
believing they are involved in a particular crime. 
This is consistent not only with the Commission’s 
belief that restraint should be an operative prin- 
ciple governing recourse to the criminal law, but 
also with the Charter guarantee that "[e]veryone 
has the right not to be arbitrarily detained or im- 
prisoned." 


The Report contains thirteen detailed recommen- 
dations. Some of the key areas where reforms are 
proposed are the following: the affirmation of the 
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sanctity of the home; the authorization of 
a citizen's arrest power; the requirement 
that the reasons for arrest be provided; 
and the use of telewarrants to authorize 
arrest. This last recommendation allows 
for the innovative use of modern tech- 
nology to assist police officers 

in "exigent circumstances" to arrest a 
suspect by means of a "telewarrant." 


Report 30 


Recodifying Criminal Law, Vol 1. 


This Report is the first of two volumes of 
a proposed new Criminal Code for 
Canada. It includes The General Part, 
Title I, which contains the General Prin- 
ciples, and The Special Part which in- 
cludes Title IJ, Crimes against the Person 
and Title III, Crimes against Property. 


The General Part of the New Code 
strives for completeness by incorporating 
rules on criminal liability and all general 
defences. Along with defining all 
defences, the new Code changes the law 
with regard to some of the defences. For 
example, under the present Code, physi- 
cal force may be used for disciplinary 
purposes by masters of ships, school 
teachers and parents. Under the pro- 
posed Code, all reference to masters of 
ships and school teachers is omitted. 
Only parents and those acting with their 
consent may inflict corporal punishment 
— but only in a reasonable way. 


Under the existing law, drunkenness may 
be used to excuse someone from guilt for 
certain crimes because he lacks the 
necessary mental element. Under the 
proposed Code, such an accused would 
be dealt with more severely and be 
convicted of "committing a crime while 
intoxicated.” 


With the accent on clarity, certainty and 
comprehensiveness, offences in the 
Special Part have been regrouped and re- 
stated in a simple straightforward man- 
ner. For example, theft and fraud are at 
present found in fifty different sections, 

it is proposed that be restated in three sec- 


tions; it is also proposed that the existing 
confusing law of homicide be reduced 
from thirty-five sections to six; our 
proposals for the law of property damage 
is stated in two sections — one on 
vandalism and one on arson. 


To bring the law more into line with 
present-day values the Report proposes 
the creation of several new crimes. It 
recommends creating a crime called 
"endangering," committed by anyone 
who purposely, recklessly or negligently 
causes risk of death or serious harm to 
another person. This will allow the 
police to intervene to prevent harm 
before its occurrence. The new crime of 
"failure to rescue" would apply to any- 
one who perceives another person to be 
in danger of death or serious harm, but 
who fails to take reasonable steps to 
assist that person. It would be no crime, 
however, if the rescuer refused to assist 
someone because it would place the 
rescuer at risk. In addition, the provisions 
on terrorism have been strengthened. 
(For comments on the public reaction to 
Report 30, see Appendix H.) 


Working Papers 


Working Papers are statements of the 
Commission’s law reform positions at 

the time of publication and contain tenta- 
tive recommendations for reform in a par- 
ticular area. Such recommendations are 
not final and the primary purpose of the 
Working Paper is to elicit comment and 
provide a vehicle for consultation. 


Working Paper 50 
Hate Propaganda 


This Working Paper deals with offences 
relating to attacks on certain groups in 
society. The paper includes an examina- 
tion of the history of hate propaganda 
crimes in England and Canada, a descrip- 
tion of hate propaganda legislation in cer- 
tain foreign jurisdictions and an account 
of international measures to eliminate ra- 
cial discrimination. Recommendations 
for the Code include modifications to the 
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crimes of advocating genocide and 
promoting hatred and the abolition of the 
offence of publishing false news. 


In order to be consistent with the 
Charter, the Commission recommends 
that the definition of "identifiable 
groups" include the same groups listed in 
the Charter. Thus, hatred directed at 
people on the basis of their race, national 
or ethnic origin, colour, religion, sex, age 
or mental or physical disability, would be 
forbidden. This definition should also be 
placed into a separate definition section 
which would apply to ail hate 
propaganda crimes. 


Twenty-one articles including seven edi- 
torials were written commenting on the 
paper. On August 22, 1986, the editorial 
in the London Free Press stated: "Justice 
Minister Ray Hnatyshyn should heed the 
commission’s advice to scrap the law [on 
false news]. Its broad and vague 
character holds too much potential for 
abuse." The Province in its editorial on 
August 15, 1986, commented: "[T]he 
commission is right: the “spreading 
false’ news section of the Criminal Code 
should not be there." 


Working Paper 51 
Policy Implementation, Compliance and 
Administrative Law 


This Working Paper describes the 
various ways in which government imple: 
ments public policy. It is implemented 
not only by the prosecution of regulatory 
offences but through persuasion, incen- 
tives and a range of other relationships 
which exist among government institu- 
tions and private parties. At the present 
time the government’s everyday deci- 
sions in policy implementation are made 
by public servants. The government is 
now coming under increasing social and 
economic pressures to justify the means 
by which it implements public policy. 
The paper points out that to ensure fair 
and efficient implementation of policy, 
the government ought to provide a sound 
legal basis for administrative action. The 


aim of the Working Paper is to provide a 
better understanding of the relationships 
between policy implementation, compli- 
ance and law with a view to improving 
the design and application of public 
policy and the use of legal instruments as 
vehicles for policy implementation. 


There were nine articles including four 
editorials commenting on this paper. On 
September 14, 1986, the Calgary Sun 
stated: "We’ve suspected it for years, of 
course, but it’s still reassuring to get con- 


_ firmation from so august a body as the 


Law Reform Commission of Canada... 
The only purpose served by much of all 
this neglected law is its employment as a 
negotiating tool by the governments con- 
cerned. But when years go by, and there 
has never been a court case resulting 
from the so-called law, the Commission 
rightly wonders if a lot of legislative 
time isn’t being wasted. The environ- 
ment and telecommunication fields are 
held up as particular examples, but there 
are many more. Surely this all adds up 
to a compelling case for less government 
busy-work in the field of legislation, and 
for the inclusion of laws that are passed 
of a sunset clause that would cause them 
to automatically self-erase a few years 
down the road." 


In Red Deer, Alberta, the Advocate on 
September 17, 1986, commented: "Why 
spend millions writing laws and regula- 
tions you’re never going to enforce? 
That’s the marvellously basic question 
posed by the Law Reform Commission 
of Canada last week.... What are the 
answers? First, fewer rules and regula- 
tions.... Second, a more adversarial rela- 
tionship between the enforcers and those 
subject to the rules.... Third, clarity. No 
one can obey, or enforce, rules they can’t 
understand. The prescription is simple: 
fewer rules, that make sense.” 


Working Paper 52 


Private Prosecutions 


This Working Paper examines the role, 
both actual and potential, of the private 
prosecutor in Canada and the competing 
policies which affect the shape of poten- 
tial reform in this area. It devotes atten- 
tion to the present law governing private 
prosecutions in Canada. The paper con- 
cludes that the private prosecution has a 
practical, responsible and real role to 
play in our criminal legal process — a 
role which should be overtly recognized 
and whose formal aspects ought to be 
directly incorporated into the rules of 
criminal procedure in the Code. 


The paper further recommends that as 
nearly as possible, the private prosecutor 
ought to enjoy the same rights as the 
public prosecutor in carrying his case 
forward. This proposition is not limited 
to the trial process, but extends to the 
appeal stage as well. One exception that 
the paper recommends is that the right of 
the Attorney General to prefer an indict- 
ment directly in the event of a discharge 
following a preliminary inquiry, or in the 
absence of a preliminary inquiry, ought 
to remain a prerogative enjoyed exclu- 
sively by the Attorney General and 
should not be available to a private 
prosecutor. 


An editorial in the Toronto Star on 
October 12, 1986, commented: "If 
private citizens or environmental or 
religious groups are denied the satisfac- 
tion of prosecution by the state, will they 
be driven to illegal forms of protest? It is 
a question worth considering.... But if 
the commission’s recommendations are 
accepted by the government, justices of 
the peace will have to remain on guard, 
as they should be now, against improp- 
erly motivated prosecutions.” 
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Working Paper 53 
Workplace Pollution 


This Working Paper is concerned with 
the ways in which laws protecting 
Canadians from the effects of physical 
and chemical agents in the work environ- 
ment can and should be improved. Fol- 
lowing an exploration of several aspects 
of the complexity of workplace pollution 
problems, a review of several sets of 
policy responses to the problem of 
protecting employment and a discussion 
of compliance and enforcement mecha- 
nisms, the paper puts ¢orward arguments 
of principle for treating some kinds of 
acts and omissions as criminal and 
presents a number of proposals for law 
reform outside the area of criminal law. 


One option proposed by the Working 
Paper is to expand workers’ own ability 
to use the law in defending themselves 
against occupational hazards, where 
through legislation they would be 
allowed to initiate regulatory action by 
way of appeal to a labour board, or to a 
tribunal with analogous powers created 
specifically to deal with occupational 
health and safety issues. The paper also 
calls for a general public review of legal 
standards which set allowable levels of 
workplace pollution. And under some 
conditions, regulators should be able to 
levy automatic financial penalties on an 
employer who fails to live up to a 
commitment to reduce risks on the job. 
Other proposed reforms include 
widening workers’ legal right to refuse 
unsafe work, and providing a legal 
guarantee of access to all information 
regarding potential hazards of workplace 
pollution. 


There were eighteen articles including 
nine editorials commenting on this paper. 
The Kitchener-Waterloo Record on 
January 28, 1987, commented: "Asa 
legal body, the commission did not stop 
at describing workplace safety. It made 
several suggestions that are worthy of 
support. The report suggests, for ex- 
ample, that prosecutions should be easier 


and that workers should have the right to 
know all the facts about potential pollu- 
tion hazards.... This is one report that 
must not sit on a shelf." The Star 
Phoenix of Saskatoon on January 26, 
1987, commented: "[t]he law reform 
commission raises valid concerns. It 
would be unfortunate if the government’s 
preoccupation with fighting political 
brush fires caused it to ignore the need 
for legislative reform and better enforce- 
ment in these areas.” 


Working Paper 54 
Classification of Offences 


This Working Paper proposes a revised 
system of classification of offences for 
the Code which is logical and simple to 
understand. This system is intended to 
form the framework of the Commission’s 
new Code of Criminal Procedure pres- 
ently being developed, but could be 
implemented within the present Code. 


Under the proposed scheme of classifica- 
tion, all federal offences would be 
classed either as "crimes" or "infrac- 
tions.” Of these two classes only crimes 
would merit punishment by a term of 
imprisonment and would be included in 
the proposed Criminal Code. 


The paper divides crimes into two catego- 
ries. The first category includes those 
offences punishable by more than two 
years imprisonment. These crimes 
encompass the most serious forms of 
prohibited conduct. The second category 
contains less serious crimes and provides 
for a shorter period of imprisonment. 
These crimes carry a maximum of two 
years imprisonment. The present labels 
of "summary conviction" and "indictable 
offences" would disappear under the 
proposed scheme. The paper further 
recommends that all crimes enacted by 
Parliament should fall into one or the 
other category and that no crime should 
be designated as a Crown option, dual 
procedure or hybrid crime. 


Instead of the present system of requiring 
trial by jury for some indictable offences, 
while excluding it entirely for others and 
giving the accused an election as to 
whether or not to be tried by jury for 
others still, the Commission recommends 
that an accused have a right to elect or 
opt for trial by jury for a// crimes falling 
into the more serious category. There 
would be no right to trial by jury for 
crimes punishable by two years or less 
imprisonment. 


An editorial in the Sault Star on March 
23, 1987, commented on the abolition of 
hybrid offences: "The present system 
gives the Crown attorney more power 
than perhaps he should have to decide on 
... punishment.... The federal govern- 
ment should examine this situation and 
give serious thought to revising the law 
as recommended by the commission. 
Whether or not the present situation is 
constitutional should not be of primary 
concern. It does seem to be a circum- 
stance that is improper and therefore it 
warrants changing, with or without any 
challenge on constitutional grounds." 


Working Paper 55 


The Charge Document in Criminal Cases 


This paper proposes a variety of recom- 
mendations to remove the complexities 
and technicalities of the present rules 
governing the drafting of criminal 
charges. The paper attempts to balance 
simplicity and clarity against the need to 
maintain fairness in the administration of 
justice. 


The central proposal in the paper results 
in the virtual eradication of the so-called 
"doctrine of nullity." Rather than allow- 
ing charges to be quashed, the paper pro- 
poses that broad powers of amendment 
be employed coupled with a court power 
to order other necessary relief to an 
affected party such as the granting of an 
adjournment, etc. Other recommen- 
dations propose replacing the current 
"information" and "indictment" forms 
with a single "charge document,” capable 
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of being amended by the courts to elimi- 
nate the quashing of charges on technical 
grounds; allowing certain related charges 
to be joined with murder; and the 
clarification of the law concerning the 
ability of the court to "grant a severance” 
of accused or counts which are joined 
together. 


Working Paper 56 
Public and Media Access to the Criminal 
Process 


This Working Paper surveys the many 
limitations contained in the present law 
on the freedom of the public and the 
media to attend criminal proceedings, 
examine court documents and communi- 
cate what they have learned to others. It 
concludes that in many cases the present 
law is vague and excessively restrictive. 


The underlying policy position taken in 
the paper is that the presumption of open- 
ness should govern the criminal process. 
To this end the paper recommends that: 
(1) automatic publication bans should be 
abolished; (2) no exclusion orders or pub- 
lication bans based on "public morals" 
should exist; (3) search warrant docu- 
ments should be accessible to the public 
after a search has been conducted; (4) 
publication bans and exclusion orders 
should only be allowed in carefully 
limited circumstances; and (5) a national 
experiment with electronic media cover- 
age of court proceedings should be 
conducted. 


Twenty-six articles including seven edi- 
torials were written commenting on the 
paper. On June 9, 1987, the editorial in 
the Globe and Mail stated: "Another 
window on the court process is recom- 
mended — the admission of television 
cameras to appear in criminal cases.... It 
seems perfectly reasonable — as indeed 
does the general thrust of the commis- 
sion’s recommendations. Only a public 
with good access to the courts can tell 
whether its laws are good or bad." The 
Vancouver Sun in its editorial on June 8, 
1987, commented: "The LRC’s working 


paper makes convincing arguments for 
the proposed changes. May the federal 
government jump on the bandwagon. 
The light of publicity inhibits injustice." 


Study Papers 


Often before a Working Paper is pub- 
lished, background information, in the 
form of a Study Paper, is accumulated 
through research and empirical studies. 
Many of these studies are not published 
but are catalogued in our library. 
However, a select number of these 
papers which convey valuable, original, 
topical material, are published by the 
Commission. It should be noted 
however, that the views expressed in 
these papers remain those of the author 
and not of the Commission. 


Immunity from Execution 


This Study Paper by Daniel Mockle of 

the Administrative Law Project is a 
detailed analysis of the government privi- 
lege of immunity from execution. In the 

paper the author proposes reforms to 
limit the scope of the present immunity 
to reflect the social and economic reali- 
ties of our time. The modern state en- 
_ gages in highly diversified activities in 
which immunity is not always necessary 
or desirable. When the government en- 
gages in industry or commerce it should 
-be subject to the same laws as any mer- 
chant in the private sector. On the other 
hand, the privilege should be maintained, 
when the government is pursuing public 
policy. 


Other Publications 


Towards a Modern Federal 
Administrative Law 


This is a consultation document which 
presents for comment the basic issues 
which should underlie any effort to mod- 
ernize Canadian administrative law. The 
prevailing approach to administrative 
law emphasizes the role of law as a 
means for controlling and correcting 
administrative error. The Commission 
proposes to adopt a wider approach, 
emphasizing a close examination of the 
administration at work, with a view to 
formulating rules and standards to pro- 
mote correct administrative action. It is 
proposed that future study be organized 
around four unifying themes, namely: 
the legal status of the administration; 
processes, procedures and instruments 
of administrative action; administrative 
structures and organization; and internal 
and external controls. A detailed plan to 
structure future studies is presented with 
topics scheduled for short-, medium- and 
long-term research. 


The Future of Law Reform 


This is an edited transcript of the pro- 
ceedings of the Seminar on the Future of 
Law Reform which was held in Ottawa 
on May 22 and 23, 1986, on the occasion 
of the Commission’s fifteenth anniver- 
sary. The book contains the transcript of 
the keynote speech by the then Minister 
of Justice, the Honourable John C. 
Crosbie as well as four panel discussions 
on the origins, the aims, the successes 
and the problems of the law reform 
movement and future trends in law re- 
form. The panellists who participated in 
the Seminar represented various different 
perspectives and they included law re- 
formers, judges, politicians, lawyers, law 
professors and a journalist. 
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The Supreme Court of Canada: 
Proceedings of the October 1985 
Conference (Gérald-A. Beaudoin, ed.) 


This book is a collection of the essays 
and speeches by the participants of a 
Conference on the Supreme Court of 
Canada which was held in Ottawa at the 
Conference Center on October 2, 3 and 
4, 1985. Six major topics were dis- 
cussed: (1) The Supreme Court and the 
divisions of powers; (2) The Supreme 
Court: Common Law or Civil Law; (3) 
The Supreme Court and criminal law; 
(4) Structures and modernization of the 
Supreme Court; (5) The Supreme Court 
and the Canadian Charter of Rights and 
Freedoms; and (6) The Role of Courts of 
Last Resort. The Commission con- 
tributed financially to this Conference, 
as well, the President, Mr. Justice Allen 
M. Linden, presented a paper: "The 
Supreme Court of Canada and Canadian 
Tort Law (1970-1985)," co-authored 
with Wendy Jill Linden. 


CURRENT RESEARCH 


Substantive Criminal Law Project 


The Substantive Criminal Law Project is under 
the direction of the President of the Commission, 
Mr. Justice Allen M. Linden. He is assisted by 
Mr. Francois Handfield, the Co-ordinator of the 
Project, and Professor Patrick J. Fitzgerald, a 
Special Adviser to the Commission. 


Mr. Francois Handfield 
Co-ordinator 

Substantive Criminal Law 
Project 


The highlight of the Project’s work this year was 
the tabling in Parliament on December 3, 1986, of 
Report 30, Recodifying Criminal Law, Vol. I (see 
pages 1, 12,41). The response to Volume I has 
been overwhelmingly positive. The general tenor 
of the comments from judges, lawyers, scholars, 
police chiefs, the public and the media has been a 
strong affirmation that Canada is not only ready 
but is in need of a new Criminal Code. 


Report 31, Recodifying Criminal Law —A Re- 
vised and Enlarged Edition of Report 30, which is 
expected to be tabled in Parliament in the fall, 
completes the Special Part of the Code. This 
volume includes: Crimes against the Natural 
Order (including crimes against the environment 
and against animals); Crimes against the Social 
Order, (including crimes against the social har- 
mony, e.g. hate propaganda, and crimes against 
the public order, e.g. riots, public nuisance); 
Crimes Against the Governmental Order (includ- 
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ing crimes of corrupting, misleading and obstruct- 
ing public administration, treason, sabotage and 
terrorism). 


Report 31 will not include specific international 
crimes. Instead, international crimes will be dealt 
with under the offences in the Special Part in con- 
junction with the rules on extraterritoriality as they 
are enunciated in the revised General Part. Also, 
not included in Report 31 are sex offences, prosti- 
tution, pornography and abortion, which may be 
dealt with separately. 


With the completion of the major work on the new 
Code, the Substantive Criminal Law Project has 
been reduced in size. Except for one research con- 
sultant, Ms. Marie Tremblay, who stayed on on a 
part-time basis to help complete Report 31, our 
dedicated and hard-working researchers have all 
gone on to do other interesting and challenging 
work. Within the next year, the Substantive 
Criminal Law Project is expected to merge with 
the Criminal Procedure Project. 


Criminal Procedure Project 


The Criminal Procedure Project is under the direc- 
tion of the Vice-President, Mr. Gilles Létourneau 
and Commissioner Mr. Joseph Maingot, Q.C. 

Mr. Stanley A. Cohen is the Project Co-ordinator. 
The ultimate objective of the Project is the prepara- 
tion of a Code of Criminal Procedure that will 
comprehensively address all major areas of crimi- 
nal procedure, including police and investigative 
powers, and pretrial, trial and appeal procedure. 


The project has also developed a statement of 
general principles of criminal procedure. This 
Report, to be entitled Our Criminal Procedure, 
will set forth the guiding principles which have 
informed the work of the Commission in all of the 
procedural areas upon which it has reported in the 
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past or will report upon in the future. 
‘Although this document is at present 
‘restricted to internal Commission use, 

it will be published soon. The document 
has served as a reference point for both 
the preparation of particular Working 
Papers as well as for those portions of 
the Code of Criminal Procedure which 
are presently in production. 


Several key elements in the Project’s 
work plan have already been completed. 
All of the preliminary work on the sub- 
ject of police powers has been published, 
either in the form of Working Papers 
and/or Reports. 


The publication of one of the corner- 
stones of the Commission’s work on 
Criminal Procedure, the Working Paper 
54 on Classification of Offences, oc- 
curred during this past year. The Classifi- 
‘Cation paper presents a scheme for the 
‘systematic organization, by class of 
offence, of the powers, protections and 
procedures which collectively make up 
Criminal Procedure. A restructured 
Criminal Code organized around this 


Criminal Procedure Project Group. Seated: left, Joseph Maingot, Commissioner, and, right, 
Gilles Létourneau, Vice-President. Standing, from left to right: James O’Reilly, Kenneth Jull, 
Stanley Cohen, Marc Schiffer, Glen Gilmour, Susan Krongold and James Jordan. 
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framework hopefully should be free of 
much of the unnecessarily complicated, 
confusing and anomalous freight which 
burdens the present statute. When the 
proposals contained in the Classification 
of Offences paper are amalgamated with 
the proposals concerning jurisdiction of 
courts they should substantially simplify 
this complex and cumbersome area of 
the law. 


Work on the trial and appeal processes is 
proceeding apace. During the past year 
we published Working Papers on The 
Charge Document in Criminal Cases, 
Private Prosecutions, and Public and 
Media Access to the Criminal Process. 
Presently we are proceeding along two 
tracks in an endeavour to complete our 
work on the Code of Criminal Procedure 
in a timely fashion. 


The first track concerns the development 
and completion of all outstanding 
Working Papers and Reports. Our forth- 
coming Working Paper on compelling 
appearance, interim release and pretrial 
detention is now complete and has been 
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approved for publication. In the near 
future, we envision approval and publica- 
tion of Working Papers on remedies, 
appeals, the trial process, extraordinary 
remedies, costs, pleas and verdicts, 
powers of the Attorney General, and 
jurisdiction of courts. 


The second track is that of codification. 
Our present endeavours are largely 
concentrated on the development of 
Volume I of the Code of Criminal 
Procedure pertaining to police and 
investigatory powers. The Commission 
anticipates the completion of a consult- 
ation draft for presentation to consultants 
in the late fall with possible publication 
by the new year. The remainder of the 
work ultimately will be gathered within 
an additional one or two volumes 
devoted to the pretrial, trial and appeal 
processes. In the spring of 1988 the 
Commission will present these sub- 
sequent draft volumes of its Code of 
Criminal Procedure to its regular consult- 
ation groups and will then invite greater 
public involvement. 


Protection of Life Project 


The Protection of Life Project was under 
the direction of Commissioner Ms. 
Louise Lemelin, Q.C., for the first few 
months of the period covered by this Re- 
port. Her appointment to the Commis- 
sion ended in the summer of 1986 and 
the appointment of a new Commissioner 
will be made in the near future. 

Dr. Edward W. Keyserlingk returned to 
McGill University in September of this 
year, but continued as Project Co- 
ordinator on a part-time basis. 


Ms Louise 
Lemelin, Q.C. 
Commissioner 
Protection of Life 
Project 


The Protection of Life Project was estab- 
lished in 1975. Since that time the Pro- 
ject has demonstrated its commitment to 
innovation in the development of new 
approaches to the law in response to the 
changing needs of Canadian society. The 
Project’s published and unpublished stu- 
dies, Working Papers, and Reports have 
stimulated fundamental and broad-based 
discussion on the nature of the relation 
between law, technology, and evolving 
social values. 


Dr. Edward W. 
Keyzerlingk 
Co-ordinator 
Protection of Life 
Project 


Initially the Project turned its attention to 
certain urgent problems within medical 
law, particularly with respect to the crimi- 
nal law implications for medical practice. 
Issues addressed by the Project included: 
euthanasia and the cessation of medical 
treatment; sterilization and the mentally 
handicapped; behaviour alteration; the 
legal definition of death; medical treat- 
ment and the criminal law; informed 
consent; and the sanctity and quality of 
life. Recommendations and conclusions 
drawn from these separately published 
papers were collected in 1986 and 
presented to Parliament in Report 28, 
Some Aspects of Medical Treatment and 
Criminal Law. 


The main research effort of the Project 
over the past year has been the progress 
of the working group on the legal status 
of the feotus. This intensive two-year 
project represents an attempt by the Com- 
mission to formulate a comprehensive 
legal policy concerning medical and 
scientific activity which can affect the 
human foetus. In the fall of 1986 the 
Commission released a Consultation 


Document on Abortion Policy Options. 
This paper identified the range of 
possible abortion policy options and the 
implications of accepting them. The 
paper was distributed to numerous pro- 
fessional associations, interest groups, as 
well as interested members of the general 
public. Commentary on the document is 
currently being evaluated by the working 
group. In addition to this subject the 
working group has undertaken research 
and consultation on such varied and perti- 
nent issues as new birth technologies, em- 
bryo and foetal experimentation, genetic 
screening and counselling, and what 
have been called the "birth offences” of 
the Code. It is expected that the working 
group on the legal status of the foetus, 
which is comprised of leading scholars 
drawn from various disciplines such as 
biology, philosophy, sociology, and 

law, will present its findings to the Com- 
mission in the spring of 1988. Shortly 
afterwards the Commission plans to 
formulate and publish its tentative 
recommendations in the form of a 
Working Paper in the Protection of Life 
Project series. 


In another area within the ambit of the 
medico-legal branch of the Project, a 
Working Paper on human experimenta- 
tion has been prepared and is undergoing 
final revisions. This paper evaluates the 
present legal control of both therapeutic 
and non-therapeutic experimental 
research. The paper discusses the basic 
values and rights involved in this field 
and offers general recommendations for 
reform as well as specific reforms 
designed to take account of the special 
interests involved in research on the 
terminally ill, mentally incompetent, pris- 
oners, and children. The Commission 
hopes to publish this Working Paper in 
the winter of 1987-88. 


The other main branch of the Protection 
of Life Project addresses issues of con- 
cern for environmental health legislation. 
Following the earlier publication of well- 
received papers on Sentencing in 
Environmental Cases (1985) and Crimes 
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Against the Environment (1986) the Com- 
mission published a major study on Work- 
place Pollution. This Working Paper 
examines the adequacy of existing legal 
and extra-legal controls applying to the 
workplace and presents the Commis- 
sion’s tentative recommendations for re- 
form of existing occupational health and 
safety policy and practice. Also, a Study 
Paper on pesticide registration and regu- 
lation has been completed and will be 
published this summer (1987). A draft 
Study Paper on aboriginal rights and 
environmental law has been distributed 
to outside readers for commentary. The 
Project is evaluating views on this paper 
which have been received to date and 
soliciting contributions from other inter- 
ested parties prior to presenting this work 
to the Commission for a decision on 
publication. A draft version of a Study 
Paper on industrial biotechnology and 
environmental law is being revised to 
take account of new developments in this 
fast-moving field. The Project expects to 
receive a completed version of this Study 
Paper in the summer of 1987 and will 
seek the views of outside readers at that 
time. 


While work continues on the above 
issues, the Project is preparing an ambi- 
tious programme for future research 
dealing with the challenges to law posed 
by new technology. 


Administrative Law Project 
"A fresh start in administrative law" 


The Commissioner responsible for the 
Administrative Law Project is Mr. John 
P. Frecker. The Project Co-ordinator is 
Dr. Patrick Robardet. 


Last year the theme of the Commission’s 
activities was bridging the gap between 
law and administration in order to pro- 
mote the principles of fairness, efficiency 
and accountability in relationships 
between the federal Administration and 
individuals. 


Mr. John P. 
Frecker 
Commissioner 
Administrative 
Law Project 


Working Paper 51, Policy Implementa- 
tion, Compliance and Administrative 
Law, published in September 1986, 

. attempts to explain the situation of 
individuals vis-a-vis the various ways in 
which government implements public 
policy. This paper opened the way for re- 

.lational perspective on relations between 
the federal Administration and individu- 
als and a broader approach to compli- 
ance, based on the large number of meas- 

_ ures available for this purpose, compared 

_ with criminal law. Thus a Study Paper, 

Pollution Control in Canada: The Regu- 
latory Approach in the 1980s, dealing 
with environmental problems from an 
administrative law perspective, was 
distributed for consultation and might 

_be published during 1987-88. Some 

preliminary work was also done on 

_ environmental mediation, as well as on 

_ Measures to ensure compliance. A study 

on an economic approach to administra- 

_ tive law should be completed by the end 

of 1987-88. During the year under 
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review, preliminary studies and research 
protocols were prepared on statutory 
offences. It will be possible to use this 
work to support any initiatives the 
Department of Justice might take in 

this area. 


Following Working Paper 51, research 
on inspection activities continued in 
1986-87 as part of a draft working paper 
on inspectorates. This research has 
already produced a bibliography, /nspec- 
torates — Selected References, which the 
Commission has approved for distribu- 
tion. This bibliography will be useful to 
the numerous federal authorities con- 
cerned and to all those affected by this 
important administrative activity. The 
Administrative Law Project is planning 
to combine it with a document dealing 
with air safety inspections, to produce a 
Study Paper that would introduce a 
framework for federal inspections. 


Clarification of the nature and function 
of federal administrative law led to a con- 
sultation document titled Towards a Mod- 
ern Federal Administrative Law, which 

is to be published in June 1987. The aim 
of this paper is to launch a debate on the 
purposes of federal administrative law 
and the studies necessary to reform it and 
to make it more intelligible to the mem- 
bers of Canadian society. It is also aimed 
at expanding the often narrow concep- 
tion of administrative law under the com- 
mon law. This paper had a special dis- 
tribution and was the topic of several 
consultations. Many responses to the 
document were received, some of which 
have broad implications for the Project. 


Dr. Patrick 
Robardet 
Co-ordinator 
Administrative 
Law Project 
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In order to support external consultation 
on the aforementioned document the con- 
sultants prepared four studies on the 
following topics: aviation safety inspec- 
tion: field observation and thoughts 
about reform of Canada’s federal inspec- 
torates, an historical perspective to 
current Canadian administrative law 
problems, individuals and public service 
users: introduction to the social and 
legal environment of a "loose" category 
of administrative law, and the administra- 
tive state and the evolution of administra- 
tive law. These studies were discussed at 
a joint workshop held by the legal and 
political science sections at the 55th An- 
nual General Meeting of the Association 
canadienne-frangaise pour |’avancement 
des sciences at the University of Ottawa 
in May 1987. The same exercise will be 
conducted by the Canadian Association 
of Law Teachers and the Canadian Politi- 
cal Science Association at the Learned 
Societies Conference at McMaster Uni- 
versity in June 1987. The consultations 
will then be continued with the Canadian 
Bar Association, making it possible to 
develop the Commission’s administrative 
law research programme and co-ordinate 
the Commission’s work with that of the 
academic community and with the con- 
cerns of the legal community as a whole. 


Over the past year work on the legal 
status of the federal Administration con- 
tinued at an accellerated pace. In July 
1985, the Commission published Work- 
ing Paper 40, The Legal Status of the 
Federal Administration. A first ad hoc 
study on the federal Administration’s im- 
munity from execution is to be published 
in June 1987. The work on Crown liabil- 
ity is continuing, and the first version of 
a consultation document on the approach 
to be adopted in this area should be avail- 
able in the fall of 1987. Preliminary stu- 
dies and research protocols have been 
completed, also in connection with the 
legal status of the federal Administration, 
on the following topics: the federal-pro- 
vincial aspects of Crown immunity from 
the application of statute law, the federal 
Administration’s liability and the defence 


of legal authority, fiscal immunity of the 
Crown and its agents, and procedural 
privileges and immunities of the Crown. 
The past year saw the commencement of 
a study on limitation periods in federal 
law, which will endeavour to propose a 
more rational system that is consistent 
with the status of the federal Administra- 
tion and the Crown. 


Administrative institutions and action 
continue to be a major research theme of 
the Administrative Law Project. In line 
with the current concern with desirable 
forms of administrative institutions, the 
transformation of institutions was the 
subject of a preliminary study leading up 
to a more general document dealing with 
the consequences of choices made 
among available models. For example, 
in respect of tax disputes we can com- 
pare an internal appeal within a depart- 
ment, an appeal to an administrative 
tribunal and an appeal to a court of law. 


The studies on administrative appeal 
and a federal ombudsman that were 
announced in our /5th Annual Report 
are at different stages of completion. 
The Commission is planning to publish 
three papers simultaneously in 1987-88. 
A Study Paper on administrative appeals 
is ready to be published, and we are 
waiting the approval of the final versions 
of the Study Paper on the Australian 
Administrative Appeals Tribunal and the 
Study Paper on a Federal Ombudsman. 
The former requires additions to 
elaborate on the relevance of the 
Australian experience in the Canadian 
context and the latter should be 
completed this year. Consultations have 
already taken place on the preliminary 
versions of these documents. 


The final version of the study on the prac- 
tices of the Immigration Appeal Board 
was delayed in part by the rapid develop- 
ments in this area over the past year. 
However, internal reforms were made by 
the Board, with our assistance. As well, 
the Commission, in co-operation with the 
Public Service Commission, is preparing 


a study on PSC Appeal Boards in order 
to clarify the legal constraints on changes 
to the appeal process. A preliminary 
version of this study was circulated for 
consultation at the end of the year under 
review. 


Joint efforts between institutions can 
only facilitate the pursuit of efficiency 
and fairness desired for all activities of 
federal bodies. The Commission accord- 
ingly intends to pursue the recommenda- 
tions and research proposals contained in 
Report 26, Independent Administrative 
Agencies. In this regard, work is cur- 
rently being done on administrative deci- 
sion making, from a general perspective 
common to departments and independent 
agencies. 


Plain Language 


Since our work on Plain Language 
began, we have examined more than 
1,100 government forms, instructions 
and booklets. We returned them to the 
originators with comments and 
suggestions written on each. 


Plain Language is just starting to be used 
in Canadian government forms. The 
governments of Australia, New Zealand 
and the United Kingdom have already 
discovered how much time and money 
can be saved by using clear, simple, 
language and by not having to answer so 
many questions from the public. 


The advantages of Plain Language in 
government are simple: 


1) ALL Canadians should be able to un- 
derstand, with minimal help, ALL 
government forms, instructions and book- 
lets; 


2) there will be fewer and better forms; 
3) the public will save money by: 
a. no longer having to pay for pro- 


fessional help from accountants, 
lawyers and others so as to un- 


IP JOR Si Ge cae “ol 


Oe Se a 


derstand wording which could 
and should be clear; 

b. not having to revise forms which 
they had completed incorrectly 
because ambiguous or incom- 
prehensible; 

c. not having to waste time visiting 
government offices (and wait- 
ing) to have forms explained 
which could have been written 
plainly in the first place. 


4) government money will be saved by: 


a. cancelling some forms which will 
no longer have to be processed; 

b. reducing the number of people re- 
quired to answer questions; 

c. revealing that certain forms, etc., 
are duplications or are unneces- 
sary; can be scrapped or can be 
completed with far less work. 
One British Health and Welfare 
form was made simpler and 
more understandable at a cost of 
$56,000 (Can.). The govern- 
ment now saves the equivalent 
of $2 million EVERY year in 
reduced staff costs. 


Though aware of the need to rewrite 
some of their forms, our Canadian 
government forms managers may still 
hesitate to throw out, unused copies of a 
form for the sake of simplifying its lan- 
guage. So, until supplies run out, the ex- 
isting stock (however bad) will probably 
continue to be used. 


In a surprising number of cases, our infor- 
mal suggestions have been accepted. 
But even more gratifying is the number 
of times forms managers have them- 
selves originated excellent improve- 
ments. Sometimes they have simplified 
things further than we would have dared 
to suggest. This proves that Canadian 
government forms managers are capable 
and willing to practise the valuable tech- 
niques of Plain Language. 


It is an unpleasant fact that 10% of the 
adult populations of Australia, Canada, 
New Zealand, the United Kingdom and 
the United States are completely illit- 
erate. A sensible objective would be to 
ensure that the remaining 90% of 
Canadians who are literate will be able, 
with minimal help, to understand all 
forms, instructions and booklets issued to 
them by government. Since government 
forms, etc., are not competing for the 
Nobel Prize for Literature nor for the 
Prix Goncourt, short sentences and 
ards of one syllable should be used 
wherever possible, as was done in the 
two excellent revisions of the Australian 
Income Tax Form ‘S’ which were both 
issued in 1986. 

To be sure, this style of writing might at 
first be difficult for some government 
writers, but many words of one syllable 
were used by Shakespeare, and his work 
is still treasured after 400 years. Sir 
Winston Churchill, Robert Louis 
Stevenson and George Orwell were 
highly-educated people, but they all 
wrote simple English which could almost 
always be understood at first reading. 


We do not have a formula for writing 
Plain Language. Instead, we try to fol- 
low the precept of Roger Ascham who, 
in the Middle Ages, quoted the words of 
Aristotle who lived almost 2,000 years 
before him: "He that will write well 
must speak as the common man does and 
think as the wise men do. So shall every 
man understand him." 


We have been asked how many extra 
staff the British needed to review their 
numerous forms. We understand that the 
number of trained staff remains the same 
as before — around 125 — plus 2 full- 
ime and 2 part-time co-ordinators in 
Prime Minister Thatcher’s Office. 
Canada has many excellent forms 
managers, a number with private sector 
experience, who would be well able to 
handle any problems that Plain Language 
might present. 


Law 
Reform 


Commission 


Le 


We subscribe to the slogan the British 
government used at the start of their 
Plain English Campaign: "Fewer and 
Better Forms." At this time, we have 
only a rough idea of the work that still 
has to be done to reduce the number of 
forms and improve their quality. The 
Law Reform Commission has not been 
able to find out how many forms are in 
circulation to the public and internally. 
This should be done for all departments. 
In 1985, we asked thirty-nine depart- 
ments and agencies to let us see speci- 
mens of at least twenty of the forms they 
send to the public most often, which they 
did. However, we have still seen only a 
small number of the forms now being 
used. 


On February 6, 1987, Cy Whiteley, who 
is in charge of the Law Reform Commis- 
sion’s Plain Language project, gave a 
talk to the Directives Management Insti- 
tute: "Why Plain Language Is Essential 
in Forms, Instructions and Booklets 
Issued to the Public by Government." 
We have since received requests for 
copies of the talk from people who are 
just finding out about Plain Language. 
It is encouraging to see that the word is 
getting around. 
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CONSULTATIONS 


In a democratic society the law depends 
upon a broad consensus to achieve an ef- 
fective ordering of social relations. To 
reflect in our laws the aspirations of all 
Canadians, the Commission seeks to in- 
volve the public in our decision-making 
process through formal and informal con- 
sultations. We feel the more one can 
encourage people, whether professionals 
or members of the general public, to 
discuss ideas about law and principles of 
law, the greater awareness there will be 
of approaches to law and the greater 
opportunity for effective change in the 
way the law affects individuals on a day- 
to-day basis. To this end the Commis- 
sion, over the years, has organized a 
number of public meetings to hear the 
public’s views on issues such as physical 
discipline of children by parents and 
teachers, wife battering, vandalism, and 
violence in sports. We also consult on a 
regular basis with judges from all juris- 
dictions, members of police forces and 
the RCMP, defence lawyers, Crown 
prosecutors, law professors and other 
specialized groups and individuals. 

We receive very valuable advice from 
these groups and individuals and 
consider their contribution to be an 
essential element in the development of 
our recommendations. 


Regular Consultations 


For the past six years the Commission, 
as part of the Accelerated Criminal Law 
Review, has participated in in-depth con- 
sultations on a regular basis with five 
key groups. The object of these consult- 
ations has been to carry on a dialogue 
with, and receive advice from, the 
various participants. The first group to 
be formed for this purpose was an ad- 
visory panel of distinguished judges 
from different courts across Canada. 
During the past year the members of this 
group were: 


The Hon. Madam Justice Claire Barrette- 
Joncas, Superior Court of Québec, Montréal 


The Hon. Mr. Justice William A. Craig, Court 
of Appeal of British Columbia, Vancouver 


The Hon. Mr. Justice Charles L. Dubin, Court 
of Appeal of Ontario, Toronto 


The Hon. Mr. Justice Fred Kaufman, Court of 
Appeal of Québec, Montréal 


The Hon. Mr. Justice G.V. La Forest, 
Supreme Court of Canada, Ottawa 


The Hon. Mr. Justice Antonio Lamer, 
Supreme Court of Canada, Ottawa 


The Hon. Patrick J. LeSage, Associate Chief 
Judge, Ontario District Court, Toronto 


The Hon. Mr. Justice Angus L. MacDonald, 
Supreme Court of Nova Scotia, Appeal 
Division, Halifax 


The Hon. Mr. Justice Alan B. Macfarlane, 
Court of Appeal of British Columbia, 
Vancouver 


The Hon. Mr. Justice G. Arthur Martin, 
Court of Appeal of Ontario, Toronto 


The Hon. Mr. Justice Melvin Rothman, 
Court of Appeal of Québec, Montréal 


The Hon. Mr. Justice William A. Stevenson, 
Court of Appeal of Alberta, Edmonton 


The Hon. Mr. Justice Calvin F. Tallis, 
Court of Appeal of Saskatchewan, Regina 


In addition, judges from the local com- 
munities are usually added to the 
advisory group when it meets in various 
regions of the country. Those included 
in the past year were: 


The Hon. Judge Stephen Borins, Ontario 
District Court 


The Hon. Mr. Justice John C. Bouck, 
Supreme Court of British Columbia 


The Hon. Madam Justice Carol M. Huddart, 
Supreme Court of British Columbia 


The Hon. Judge Stuart M. Leggatt, Vancouver 
County Court 


The Hon. Mr. Justice Kenneth M. Lysyk, 
Supreme Court of British Columbia 


The Hon. A. McEachem, Chief Justice 
of the Supreme Court of British Columbia 


The Hon. N.T. Nemetz, Chief Justice 
of British Columbia Court of Appeal 


The Hon. Mr. Justice Wallace T. Oppal, 
Supreme Court of British Columbia 


A second group which gives us advice is 
a delegation of defence lawyers, nomi- 
nated by the Canadian Bar Association: 


Mr. G. Greg Brodsky, Q.C., Winnipeg 

Mr. Edward L. Greenspan, Q.C., Toronto 
Mr. Mark Krasnick, Victoria and Vancouver 
Mr. Peter Leask, Vancouver 

Mr. Morris Manning, Q.C., Toronto 

Mr. Serge Ménard, Batonnier du Québec 
Mr. Joel E. Pink, Q.C., Halifax 

Mr. Michel Proulx, Montréal 

Mr. Marc Rosenberg, Toronto 

Mr. D.J. Sorochan, Vancouver 


A third group that we meet with 
comprises police chiefs or their repre- 
sentatives, nominated by the Canadian 
Association of Chiefs of Police. This 
group gives us the important perspective 
of those who are engaged in law enforce- 
ment across Canada. This year the 
participants included: 


Chief Greg Cohoon, Moncton Police Force 


Deputy Chief Thomas G. Flanagan, Ottawa 
Police Force 


Chief Robert Hamilton, Wentworth-Hamilton 
Regional Police 


Mr. Guy Lafrance, Montréal Urban 
Community 


Chief Herbert Stephen, Winnipeg Police 
Department 
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A fourth group is made up of legal 
scholars working in the field of criminal 
law and procedure, selected by the 
Canadian Association of Law Teachers. 
Included this year have been the 
following: 


Professor Bruce Archibald, Dalhousie 
University 


Professor Jerome Atrens, University of 
British Columbia 


Professor Carl Baar, Brock University 


Professor Eric Colvin, University 
of Saskatchewan 


Professor Ron Delisle, Queen’s University 


Professor Emeritus John Edwards, University 
of Toronto 


Professor Gerard Ferguson, University 
of Victoria 


Professor Winifred Holland, University 
of Western Ontario 


Professor Keith Jobson, University of Victoria 


Professor Peter MacKinnon, University 
of Saskatchewan 


Professor Alan Mewett, University of Toronto 
Professor Jim Robb, University of Alberta 
Professor Anne Stalker, University of Calgary 


Professor Donald R. Stuart, Queen’s 
University 


A fifth group consists of representatives 
of the federal and provincial govern- 
ments, who give us the Crown counsel’s 
point of view as well as the vital perspec- 
tive of those charged with the administra- 
tion of justice on a day-to-day basis. 


During the last year, the Commission 
consulted on three occasions in 
Vancouver, Toronto and Ottawa with the 
government group, the judicial advisory 
panel, the law professors, the defence 
lawyers and the chiefs of police. 


Minutes of all these private discussions 
are recorded in detail so that they may be 
referred to when revisions to the draft 
papers are being considered. 


All of these consultants donate their time 

to the Commission as a public service. 

We are most indebted to them for con- 

tributing so generously to the cause of 

law reform. Needless to say, our work is 

rendered far more valuable as a result of 
their help. 


| Special Consultations 
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The category of special consultations is 
meant to describe specific consultative 
events held with groups, institutions or 
professionals who are concerned with the 
work of the Commission. This past year 
the Commission participated in the 
following events. 


Access to the Criminal Process 
A special consultation with distinguished 
representatives of the media concerning 
the Working Paper on Public and Media 
Access to the Criminal Process was held 
| in Vancouver on November 3, 1986. 
Those present included Tony Cox 
-(CHEK-TV, Vancouver), Patrick Harden 
(the Edmonton Sun, Edmonton), Alan 
Merredew (the Province, Vancouver), 
Patrick O’Callaghan (the Calgary 
Herald, Calgary), James Struthers (the 
_Leader Post, Regina), Arthur Wood 
(the Cambridge Reporter, Cambridge), 
Thompson MacDonald (CFCN-TV, 


Calgary). 


Pretrial Detention 


In April, 1987, the Criminal Procedure 
Project held a meeting at the Law 
Reform Commission Offices in Montréal 
to discuss conditions of pretrial detention 
with representatives of Ontario and 
| Québec Correctional Services. Those 
present included: John Main, Regional 
Director, Metro Region, Ontario Minis- 
try of Correctional Services; Ken 
Sandhu, Manager, Policy Development & 
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Co-ordination, Ontario Ministry of Cor- 
rectional Services; Murray Chitra, Direc- 
tor of Legal Services, Ontario Ministry 
of Correctional Services; Gérard Gallant, 
Consultant, Solicitor General; Gilles 
Roussel, Director of the Parthenais 
Detention Centre, Montréal. 


Legal Theory and Practice Conference 


In May 1986, the Commission in co- 
operation with the Canadian Institute for 
the Administration of Justice and the Fa- 
culty of Law of the University of Ottawa 
sponsored a conference entitled "Legal 
Theory meets Legal Practice." The aim 
of the conference was to encourage a 
dialogue between legal philosophers, 
judges and legal practitioners by stimulat- 
ing the lawyers’ appreciation of the rele- 
vancy of legal theory and facilitating the 
legal philosophers’ understanding of the 
judicial process. Sessions consisted of 
both panels and workshops, and the 
speakers included philosophers, law pro- 
fessors and members of the judiciary. 


Workshop on Report 30 


In May 1986, a Workshop on Report 30 
was held at the annual convention of the 
Québec Bar. It was chaired by the 
Honourable Antonio Lamer of the 
Supreme Court of Canada. The partici- 
pants included the Vice-President of the 
Commission, Gilles Létourneau, defense 
counsel Jean-Claude Hébert and Crown 
counsel Bernard Laprade. Over sixty 
lawyers attended the workshop and there 
was overwhelming support for the efforts 
of the Commission’s work on the new 
draft Criminal Code. 


International Conference on Reform of 
the Criminal Law 


For the past year the Commission has 
participated in the organization of an 
international conference on the reform of 
the criminal law which is to be held in 
London, England from July 26 to 29, 
1987. The purpose of the conference is 
to bring together law reformers, senior 
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government officials, politicians, judges, 
members of the Bar, academics and the 
press, to examine and exchange views on 
the future direction of the reform of the 
criminal law. 


Towards a Modern Federal 
Administrative Law 


By the end of 1986-87, the Commission 
undertook the first stage in the consult- 
ation process dealing with its research 
programme in administrative law. 


In order to gather the opinions of jurists, 
and professors in political science and 
public administration, a consultation 
paper titled Towards a Modern Federal 
Administrative Law was discussed at the 
55th Conference of the Association 
canadienne-frangaise pour l’avancement 
des sciences held at the University of 
Ottawa in May 1987. The document will 
again be discussed in June 1987 at the 
Learned Societies Conference with mem- 
bers of the Canadian Association of Law 
Teachers and the Canadian Association 
of Political Science. 


In early 1987-88, the Administrative Law 
Project intends to organize a series of 
consultations with members of the 
Senate and the House of Commons, the 
Canadian Bar Association, senior civil 
servants of the Department of Justice, 
independent federal agencies, federal 
departments, provincial law reform 
commissions and judges from the 
Federal Court of Canada. 


CO-OPERATION WITH 
OTHER INSTITUTIONS 


During the course of the last year, the 
Commission continued to co-operate 
with many other institutions involved in 
law reform activities. We met with 
committees of Parliament, including the 
Standing Committee on Justice and 
Legal Affairs and Public Accounts. We 
continued our co-operation with the two 
legal departments of the federal govern- 
ment — the Department of Justice and 
the Department of the Solicitor General 
— and provincial governmental officials. 
We remained in contact with the 
Canadian Judicial Council, the Canadian 
Judges Conference, the Canadian Insti- 
tute for the Administration of Justice, the 
John Howard Society and the Canadian 
Criminal Justice Association. Co- 
operation has also been initiated or 
maintained with the federal Departments 
of Transport and Environment, the 
Economic Council of Canada, the Public 
Service Commission of Canada, the 
Groupe de travail québécois sur les 
tribunaux administratifs, and the 
Canadian Council of Administrative 
Tribunals. 


Our close co-operation continued with 
other Canadian law reform agencies and 
similar bodies around the world. The 
newsletter, Law Reform, was published 
three times last year, containing news 
from the various law reform bodies in 
Canada and abroad. We attended the 
meeting of the Law Reform Conference 
of Canada held in Winnipeg, Manitoba. 


As in other years, the Commission 
worked closely with the Canadian Bar 
Association. We reported, as is our 
custom, to both the mid-winter meeting 
and the annual meeting. As noted earlier 
in this Report, we jointly organized the 
Law-Day dinner in Ottawa, at which the 
guest speakers included the Right 
Honourable Brian Mulroney, Prime 
Minister of Canada and the Right 
Honourable Brian Dickson, Chief Justice 
of the Supreme Court of Canada. At this 


dinner, the first annual Scales of Justice 
Awards were presented to media figures 
who contributed to a better under- 
standing of the legal system of Canada. 
The Awards were presented by the 
Minister of Justice, the Honourable 

Ray Hnatyshyn, on behalf of the 
Canadian Bar Association and the Law 
Reform Commission of Canada. We 
established a particularly close contact 
with the President, Mr. Bryan Williams 
of Vancouver, the executive and staff of 
the CBA and participated in several CBA 
section meetings including Criminal 
Law, Corporate Counsel, Administrative 
Law and Health Law. The President 
debated the future of the criminal jury at 
the annual meeting in Edmonton. 


The Commission continued its close asso- 
ciation with the Canadian Association of 
Law Teachers (CALT), participating in 
the organization of its annual meeting in 
Hamilton, and consulting with the crimi- 
nal law and administrative law teachers 
at that time. We maintain a summer re- 
search intern programme, as well as con- 
tact people in each Canadian law school. 
This year, the CALT-LRCC Award for an 
outstanding contribution to legal research 
and law reform went to Professor Andrée 
Lajoie of the University of Montréal. 
Professor Lajoie, who has been teaching 
for twenty years is a former director of 
the Centre de recherche en droit public 
and a respected scholar who has written 
several books and numerous articles on 
public law. The President discussed the 
option paper on abortion with the family 
law teachers at their meeting held in 
April. The President also spoke at 
several law schools including Osgoode 
Hall, Queen’s, Dalhousie, Ottawa and 
Toronto. The Secretary of the Commis- 
sion spoke at the University of Ottawa’s 
"Débat-midi" on Report 30. 


Consultation meetings were held with 
the National Advisory Council on the 
Status of Women, The Canadian Sen- 
tencing Commission, Mr. Justice Coulter 
Osborne, Mr. Justice Thomas Zuber, the 
Canadian Medical Association, the 
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American Bar Association, the National 
Institute for Dispute Resolution, the 
Institute for Public Resources, the Rand 
Corporation, the Federal Judicial Center, 
the Canadian Political Science Associa- - 
tion, the Association canadienne- 


frangaise pour |’avancement des sciences 


and others. 


During the year, officials of the Commis- 


sion delivered papers to the American 
Bar Association, the Québec Bar Conven- 
tion, the National Defence College, the 
Canadian Police College, the RCMP 
Mess Dinner, the Ottawa Women’s 
Canadian Club, the Humane Societies’ 
annual meeting and several other bodies. 


OPERATIONS 


The operations of the Commission are 
the responsibility of the Secretary of the 
Commission, who is the ranking public 
servant of the Commission. He is 
assisted by the Director of Operations. 


Meetings 

Activities continued again this year at a 
brisk pace. The Commission held thirty- 
three formal meetings. 


Regional Operations 

Within a year of its establishment, the 
Commission had opened a Québec 
regional office, located in the city of 
Montréal. This presence in the civil-law 
province has proved invaluable to the 
Commission in the fulfilment of its 
statutory responsibility to reflect "the 
distinctive concepts and institutions of 
[both] the common law and civil law 
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legal systems in Canada, and the reconcil- | 


iation of differences and discrepancies in 
the expression and application of the law 
arising out of differences in those con- 
cepts and institutions; ...." (Law Reform 
Commission Act, s. 11(b)) The Commis- 
sion is well attuned to the thinking and 
aspirations of the legal community and 
the general public in Québec. 


Through smaller operations in Vancouver 
and Toronto, the Commission maintains 
a presence which is conducive to a more 
active involvement of Canadians in 
federal law reform in these regions of 

the country. 


Official Languages Policy 

The Commissioner of Official Lan- 
guages recognized the excellent record 
of the Commission in the application of 


the official languages policy and to this 


effect the Commission has received 


tributes from the Official Languages 
Commissioner which indicates "con- 
_ sistently high achiever." The Commis- 
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- sion intends to maintain its record. 


Library 

The library of the Law Reform Commis- 
sion maintains a core collection of 
Canadian and foreign legal materials and 
publications of other law reform bodies 
from around the world. Books and docu- 
ments in other fields are acquired as 
needed, depending on the priorities of 
the Commission’s projects. The library 
provides reference and inter-library 

loan services to support the needs of the 
researchers. 


In keeping with its policy of gradual 
modernization the existing on-line 
retrieval equipment was up-dated and 
a powerful personal computer was 


acquired late in the year. After an initial 


period of training and adjustment, the 
benefits to be derived will include effi- 
cient internal processes and improved 
delivery of inter-library loan and refer- 
ence services. 


Personnel 

As in the past, during the fiscal year 
under review, ending March 31, 1987, 
the personnel strength of the Commis- 
sion varied according to seasonal and 
functional factors. The Commission util- 
ized the services of eighty-five research 
consultants at some point during that 
period (see Appendix I). They were all 


retained on a contractual basis in accord- 


ance with subsection 7(2) of the Law 


Reform Commission Act. All of the 
support staff, with the occasional 
exception of temporary office assistants, 
are public servants. The Commission 
this year used forty-four of the forty-five 
authorized person years. 


Not included in this figure, but worth 
mentioning, are certain temporary 
employees whose assistance to the 
operating of the Commission has been 
invaluable. The Commission’s enormous 
mailing operations at the time of releases 
of new publications were greatly helped 
by the assistance of persons sponsored 
by the Ottawa and District Association of 
the Mentally Retarded. 


Information Services 

The law reform message was carried to 
the Canadian public through the media, 
several of them taking an active interest 
in the Commission’s work. More than 
800 articles and editorials contained com- 
ments on our publications last year. The 
Commission members and consultants 
have always made themselves available 
for interviews. This year more than 200 
interviews were conducted and aired by 
such television programmes as "The 
National,” "The Journal," "Téléjournal," 
"Le Point," "Droit de parole," "Webster 
Show," "Canada AM," "Morning Side," 
"Ce Soir," "W5," "Newsday," "The Fifth 
Estate"; and radio programmes such as 
"As It Happens,” "L’informateur," 
"Présent national," "La filiére," "Prisme," 
"L’événement," "Ontario Morning,” 
"Speaking Out," "Edmonton Today," 
"CKO Radio News," "Metro Morning," 
"Vie privée," "Day Break," "Impact Al- 
manach,” "All in a Day," "Saskatchewan 
Today," "The House," "Insight," "After- 
noon Show," "D’un soleil a autre," 
"L’Orient Express," "World Today,” "The 
Dave Rutherford Show," "Open House," 
"Radio Noon," "Midday," and "Cross 
Country Checkup". We have also 
published several "Dialogue on Law 
Reform" pages in the National, the 
Canadian Bar Foundation newspaper, in 
addition to six special features about our 
new Reports and Working Papers, in 
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Barreau ’86 of the Québec Bar and in 
the Lawyers Weekly. These same 
features were carried by many of the 
735 English and 168 French community 
newspapers to whom we have provided 
camera-ready proofs. 


Finances 

The Commission was alloted a budget of 
$4,799,000 for fiscal year 1986-87. Of 
that amount, a sum of $4,245,270 
(88.5%) was spent by the organization in 
the course of doing business. The 
amount unspent, $553,730, is attributable 
in part to the continuing federal govern- 
ment restraint programme and reductions 
in printing, distribution of reports, post- 
age, travel and office supplies. (Please 
refer to table for budget breakdown: 
figures are still subject to final audit). 


Operating Budget 
Expenditures by Standard Object* 


01 Personnel Salaries & Wages 
(including employee benefits) 


02 Transportation & Communications 
03 Information 
04 Professional & Special Services 
05 Rentals 
06 Purchased Repair & Upkeep 
07 Materials & Supplies 
09 Furniture & Equipment 
10 Other Expenditures 
TOTAL 


Amount unspent 
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FISCAL YEAR 1986-87 
$ 


1,785,821 


412,141 
241,767 
1,531,346 
595216 
15,458 
129,476 
69,740 
246 
4,245,270 


* Figures supplied by Supply and Services Canada 


General Administration 

Included under this heading are: in- 
formation and library service; mail 
and records management; material, 
property and telecommunications 
management; text processing and 
secretarial services; printing and du- 
plicating services; personnel services 
and contract administration. During 
the year under review, considerable 
savings were realized with the 
reorganization of secretarial services, 
as well as distribution methods. 


VISITORS 


During the year under review, we were 
pleased to receive the following visitors 
at the Commission: 


Mr. Koichi Bai, Professor of Law and Direc- 
tor of the Institute of Medical Humanities, 
Sagamihara-shi, Japan 


Senator Jean Bazin, Vice-President, Canadian 
Bar Association, Montréal, Québec 


Mr. John Buchanan, Secretary, Common- 
wealth Magistrate’s Association, London, 
England 


Mr. Paul Byrne, Commissioner, Law Reform 
Commission, Sydney, New South Wales 


Mr. Tom Crowther, Publisher, Daily Alliance, 
Fredericton, New Brunswick 
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$ 
4,799,000 


4,245,270 
393,130 


Mr. Michael J. Foers, HM Inspector of Taxes, 
Inland Revenue, London, England 


Mr. John E. Foy, President, Canadian Daily 
Newspaper Publisher’s Association, Toronto, 
Ontario 


Mr. Benjamin Geva, Associate Professor of 
Law, Osgoode Hall Law School, Toronto, 
Ontario 


Mr. Rod Howie, Attorney General’s 
Department, Criminal Law Review Division, 
Sydney, New South Wales 


Mr. Tim Keedy, Court Administration 
Division, Sydney, New South Wales 


Mr. Vladimir Kuznetsov, Second Secretary 
of the U.S.S.R. Embassy, Ottawa, Ontario 


The Reports along with the response of 
Parliament and other institutions to our 
recommendations are listed below. 


| 1. Evidence (1975) 

An Act to enact the Access to Information Act 
_and the Privacy Act, to amend the Federal 
Court Act and the Canada Evidence Act and 
_to amend certain other Acts in consequence 

_ thereof, S.C. 1980-8 1-82-83, c. 111 (Code ss. 
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| 43(4), 89(c)). 

An Act to amend the Criminal Code in 
_relation to sexual offences and other offences 
against the person and to amend certain 
other Acts in relation thereto or in con- 
sequence thereof, S.C. 1980-81-82-83, c. 125 
(Code s. 88(b)). 


| Young Offenders Act, S.C. 1980-81-82-83, 
c. 110 (Code ss. 16, 51). 


Canadian Charter of Rights and Freedoms, 
| Constitution Act, 1982, Part I of Schedule B, 
Canada Act 1982, c. 11 (U.K.), s. 24(2) 
(Code s. 15). 


‘Bill S-33, "An Act to give effect, for Canada, 
_to the Uniform Evidence Act adopted by the 
Uniform Law Conference of Canada" first 
reading November 18, 1982, Senator Olson. 


2. Guidelines — Dispositions and 
Sentences in the Criminal Process 
(1976) 

Young Offenders Act, S.C. 1980-81-82-83, 

/c. 110 (Code ss. 26, 51). 

| 

Publication of a policy paper by the Govern- 

| ment of Canada, Sentencing (February 1984). 


| 
| 


27 


Law 
‘Reform 


Commission 


of 


Canada 


APPENDICES 


APPENDIX A 
REPORTS TO PARLIAMENT 


3. Our Criminal Law (1976) 
Publication of a policy paper by the 
Government of Canada, The Criminal Law 
in Canadian Society (August 1982). 


Criminal Law Amendment Act, 1985, S.C. 
1985, c. 19 (Repeal of Code ss. 423(2) 
(Conspiracy) and 253 (Venereal Diseases)). 


Report of the Special Committee on Pornogra- 
phy and Prostitution (Paul Fraser, Chairman), 
Pornography and Prostitution (1985). 


4. Expropriation (1976) 

Amendments to National Energy Board Act 
(Bill C-60) S.C. 1980-81-82-83, c. 80, 
assented to December 8, 1981, proclaimed 
in force March 1, 1983. 


5. Mental Disorder in the Criminal 
Process (1976) 

Proposed Amendments to the Criminal Code 

(Mental Disorder), The Minister of Justice, 

June 23, 1986. 


6. Family Law (1976) 

Publication by the Department of Justice of a 
booklet entitled Divorce Law in Canada: 
Proposals for Change (1984). 


An Act to Amend the Divorce Act, S.C. 1986, 
eS}. 


Divorce Act, 1985, S.C. 1986, c. 4. 


7. Sunday Observance (1976) 
R. v. Big M Drug Mart, [1985] 1 S.C.R. 295. 


8. The Exigibility to Attachment of 
Remuneration Payable by the Crown in 
Right of Canada (1977) 

Garnishment, Attachment and Pension Diver- 

sion Act, S.C. 1980-81-82-83, c. 100, s. 5. 
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9. Criminal Procedure — Part I: 

Miscellaneous Amendments (1978) 
Criminal Law Amendment Act, 1985, S.C. 
1985, c. 19. (Code ss. 464, 485(2), 485(3), 
486, 491, 495, 553.1 and 574(5)). 


10. Sexual Offences (1978) 

An Act to amend the Criminal Code in 
relation to sexual offences and other offences 
against the person and to amend certain 
other Acts in relation thereto or in con- 
sequence thereof, S.C. 1980-81-82-83, c. 125. 


11. The Cheque: Some Modernization 
(1979) 

Bill C-19, "An Act to amend the Criminal 

Code ..." first reading February 7, 1984, 

The Minister of Justice. 


12. Theft and Fraud (1979) 

Bill C-19, "An Act to amend the Criminal 
Code ..." first reading February 7, 1984, 
The Minister of Justice. 


13. Advisory and Investigatory Commissions 
(1980) 

Under consideration by the Department of 

Justice. 


14. Judicial Review and the Federal Court 
(1980) 

Minister of Justice’s Draft proposal to amend 

the Federal Court Act (August 29, 1983). 


15. Criteria for the Determination of Death 
(1981) 

Under consideration by the Department of 

Justice. 


16. The Jury (1982) 
Criminal Law Amendment Act, 1985, S.C. 
1985, c. 19. (Code ss. 554(1), 560(1)). 


17. Contempt of Court (1982) 

Bill C-19, "An Act to amend the Criminal 
Code ..." first reading February 7, 1984, 
The Minister of Justice. 


18. Obtaining Reasons before Applying for 
Judicial Scrutiny: Immigration Appeal 
Board (1982) 

Under consideration by the Department of 


Justice. 


19. Writs of Assistance and Telewarrants 
(1983) 

Criminal Law Amendment Act, 1985, S.C. 

1985, c. 19. 


20. Euthanasia, Aiding Suicide, and 

Cessation of Treatment (1983) 
Under consideration by the Department of 
Justice. 


21. Investigative Tests: Alcohol, Drugs and 
Driving Offences (1983) 

Criminal Law Amendment Act, 1985, S.C. 

L985, €.19. 


22. Disclosure by the Prosecution (1984) 
Under consideration by the Department of 
Justice. 


23. Questioning Suspects (1984) 
Publication entitled Report to the Attorney 
General by the Police Commission on the Use 
of Video Equipment by Police Forces in 
British Columbia (1986). 


24. Search and Seizure (1985) 
Criminal Law Amendment Act, 1985, S.C. 
1985, c. 19. 


25. Obtaining Forensic Evidence: 
Investigative Procedures in Respect of 
the Person (1985) 

Under consideration by the Department of 

Justice. 


26. Independent Administrative Agencies 
(1985) 

Under consideration by the Department of 

Justice. 


27. Disposition of Seized Property (1986) 
Criminal Law Amendment Act, 1985, S.C. 
1985, c. 19. 


28. Some Aspects of Medical Treatment and 
Criminal Law (1986) 

Under consideration by the Department of 

Justice. 


29. Arrest (1986). 
Under consideration by the Department of 
Justice. 


30. Recodifying Criminal Law — Volume 1 
(1986). 

Under consideration by the Department of 

Justice. 
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Although the recommendations con- 
tained in Working Papers are not final, 
from time to time they do have an impact 
on legislation. Some examples from this 
year include Bill C-47, "Canadian En- 
vironmental Protection Act," Ist reading 
June 26, 1987 (Working Paper 44, 
Crimes Against the Environment (1985)) 
and Bill C-54, "An Act to Amend the 
Criminal Code [Pornography]" Ist read- 
ing May 4, 1987 (Working Paper 50, 
|Hate Propaganda (1986)). 


The Family Court (1974). 55 p. 


2. The Meaning of Guilt: Strict Liability 
(1974). 38 p. 


3. The Principles of Sentencing and 
Dispositions (1974). 35 p. 


4. Discovery (1974). 44 p. 


5. Restitution and Compensation (1974). 
25 p. (Bound with Working Paper 6.) 


6. Fines (1974). 30 p. (Bound with 
Working Paper 5.) 


Diversion (1975). 25 p. 
Family Property (1975). 45 p. 
9. Expropriation (1975). 106 p. 


10. Limits of Criminal Law: Obscenity: 
A Test Case (1975). 49 p. 


11. Imprisonment and Release (1975). 46 p. 
12. Maintenance on Divorce (1975). 40 p. 
13. Divorce (1975). 70 p. 


14. The Criminal Process and Mental 
Disorder (1975). 61 p. 


15. Criminal Procedure: Control of the 
Process (1975). 60 p. 


16. Criminal Responsibility for Group Action 
(1976). 68 p. 

17. Commissions of Inquiry: A New Act 

. (1977). 91 p. 

18. Federal Court: Judicial Review (1977). 

. 54 p. 

19. Theft and Fraud: Offences (1977). 

123 p. 


20. Contempt of Court: Offences against the 
: Administration of Justice (1977). 69 p. 


21. 
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APPENDIX B 
WORKING PAPERS 


Payment by Credit Transfer (1978). 47. Electronic Surveillance (1986). 109 p. 
waa 48. Criminal Intrusion (1986). 25 p. 
Sexual Offences (1978). 66 p. 49. Crimes against the State (1986). 72 p. 
Criteria for the Determination of Death 50, Hate Propaganda (1986). 57. 


(L979) 01 F pi 
He ee oer, 51. Policy Implementation, Compliance and 
Sterilization: Implications for Mentally Administrative Law (1986). 105 p. 


Retarded and Mentally Ill Persons 
Private Prosecutions (1986). 51 p. 


(1979). 157 p. 22% 
Workplace Pollution (1986). 94 p. 


Independent Administrative Agencies 53. 
1980). 212 p. 
woe. P 54. Classification of Offences (1986). 92 p. 


Medical Treatment and Criminal Law 


1980). 136 p. 55. The Charge Document in Criminal Cases 
‘5 - as inal Trials (1980 eee 
164 Bi ACACIA ). 56. Public and Media Access to the Criminal 


Process (1987). 106 p. 
Euthanasia, Aiding Suicide and Cessation 
of Treatment (1982). 79 p. 


The General Part: Liability and Defences 
(1982). 204 p. 


Police Powers: Search and Seizure in 
Criminal Law Enforcement (1983). 
356 p. 


Damage to Property: Vandalism (1984). 
65 p. 


Questioning Suspects (1984). 
104 p. 


Homicide (1984). 117 p. 
Investigative Tests (1984). 166 p. 
Defamatory Libel (1984). 99 p. 


Damage to Property: Arson (1984). 
44 p. 


Extraterritorial Jurisdiction (1984). 
210 p. 


Assault (1984). 59 p. 
Post-Seizure Procedures (1985). 77 p. 


Legal Status of the Federal 
Administration (1985). 106 p. 


Arrest (1985). 143 p. 
Bigamy (1985). 32 p. 


Behaviour Alteration and the Criminal 
Law (1985). 48 p. 


Crimes against the Environment (1985). 
IID. 


Secondary Liability (1985). 53 p. 


Omissions, Negligence and Endangering 
(1985). 42 p. 
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Anisman, Philip. A Catalogue of 
Discretionary Powers in the Revised 
Statutes of Canada 1970 (1975). 1025 p. 


The Immigration Appeal Board (1976). 
88 p. 


Carriére, Pierre and Silverstone, Sam. The 
Parole Process: A Study of the National 
Parole Board (1977). 157 p. 


Doern, G. Bruce. The Atomic Energy 
Control Board: An Evaluation of 
Regulatory and Administrative 
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Mockle, D. "La réforme du statut juridique de 
l’administration fédérale : observations 
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a) General 


"Its first virtue is simplicity. Gone are the 
obstructions of post-Victorian legal jargon, 
replaced by plain and simple words and 
grammar... Its second virtue is consistency. 
The present Code’s lack of unifying prin- 
ciples not only makes it hard to understand — 
it makes for unpredictable judgments in the 
courts." 


| The Ottawa Citizen, Dec. 5, 1986 
Ottawa, Ont. 


"To the extent law and order are a concern 

to Canadians, the revisions to the Criminal 
Code reflect this concern. But the deepening 
awareness of the need for fiexibility and 
|compassion are taken into account as well. 
The Law Reform Commission has done some 
good work in the past seven years. The 
amendments to the Criminal Code before 
Parliament are another example of that good 
work." 


Melville Advance, Feb. 11, 1987 
Melville, Sask. 


"Any set of criminal laws which includes pro- 
hibitions against duelling, against seduction 
of female passengers on vessels ... cannot be 
said to have much relevance to anything in 
late-1980s Canada." 


Times-Colonist, Dec. 8, 1986 
Victoria, B.C. 

"[T]he commission has provided Parliament 
with an excellent basis for a modern, usable 
and understandable Criminal Code. A special 
parliamentary sub-committee should be 
struck to continue the public debate and bring 
the new code to fruition." 


The Toronto Star, Dec. 4, 1986 
Toronto, Ont. 
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"One of the most notable things about these 
first recommendations is that they reflect very 
clearly the feelings of most Canadians, who 
increasingly are demanding that laws be made 
tougher and law-breakers punished more 
severely.” 


The Calgary Sun, Dec. 5, 1986 
Calgary, Alta. 


"Let’s hear the backbenchers urge the 
government to act quickly on the reform 
commission’s report. Then they would have 
their priorities straight." 


The Province, Dec. 5, 1986 
Vancouver, B.C. 


"Every Canadian has a vested stake in the 
new proposed Criminal Code. It’s an impor- 
tant and encouraging document that demands 
immediate attention. After all we have waited 
94 years until the Code endured the full 
review it has long needed. Let’s not wait 
another 94 years for reform." 


Victoria County Record, 
Dec. 17, 1986 
Perth-Andover, N.B. 


"The final decision on the new Criminal Code 
will be made by Parliament — as it must be. 
But the law reform commission has eased the 
way considerably with its in-depth analysis 
and report. 


The Examiner, Dec. 8, 1986 
Peterborough, Ont. 


"So let’s make appropriate haste. Authorities 
can’t keep lecturing us that ignorance of the 
law is no excuse when all the experts also 
must concede that much of our criminal law 

is just not understandable to the ordinary Joe." 


The Toronto Sun, Dec. 5, 1986 
Toronto, Ont. 
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"The commission has taken an encouraging 
first step toward updating the Criminal Code. 
The next step is conscientious scrutinizing of 
the report by the government and members of 
Parliament, and wide public debate." 


The London Free Press, 
Dec. 6, 1986 
London, Ont. 


"Sensible though many of the proposed 
changes are, others should be refined by pub- 
lic opinion and political action." 


The Edmonton Journal, 
Dec. 6, 1986 
Edmonton, Ont. 


"In spite of these and other reservations, we 
welcome the proposed new code. Its tabling 
is just the beginning of a debate that is 
desirable in a country that is increasingly 
conscious of its own identity, concerned 
about crime and its ramifications, and dedi- 
cated to the rule of law." 


The Toronto Star, Dec. 4, 1986 
Toronto, Ont. 


"The legal and social implications of the new 
criminal law are profound. And the proposals 
are going to require the widest possible study 
and debate as the reform process unfolds... 
While there will be differences over the 
changes, what does seem clear is that a crimi- 
nal law designed in the 19th century will not 
be appropriate for the approaching 21st 
century." 


Telegraph-Journal (Morning), 
Dec, 29, 1900 
Saint John, N.B. 


b) Specific 


i) Drunkenness 
"The proposed remedy would prevent situa- 
tions in which people can be convicted of 
lesser offences, or acquitted, by showing they 
were drunk. It would punish people for 
negligently getting drunk, and help to guide 
the courts in dealing with repeat offenders." 


The Hamilton Spectator, 
Dec. 5, 1986 
Hamilton, Ont. 


"Drunkenness and assaults associated with it 
should be treated harshly by the courts. The 
same with drunken driving. Such practices 
are menaces to public safety and should be 
contained." 


The Daily Gleaner, Dec. 5, 1986 
Fredericton, N.B. 


ii) Family Violence 
"The incidence of wife-battering appears to 
be growing. No person should be subjected 
to violence and abuse with impunity and the 
Criminal Code should be rewritten in such a 
way as to be a deterrent to such brutality." 


The Daily Gleaner, Dec. 5, 1986 
Fredericton, N.B. 


"T’m just delighted," said John King, a 
Crown prosecutor with the New Brunswick 
provincial youth court.... Someone who is 
proposing that legislation has the sensitivity 
to see that the biggest problem in family 
violence is vulnerability.” 


Tele graph-Journal, (Morning) 
Deers; 1986 
Saint John, N.B. 


"The Federal Law Commission ... recognizes 
the inadequacies in the system and recom- 
mends a revamping of the law to ensure that 
the offences carry a more severe punishment." 


The Evening Telegram, Dec. 5, 1986 
St. John’s, Nfld. 
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"The new recommendations should en- 
courage women to go to court and that’s 
good, but it is equally necessary that men re- 
ceive treatment to stop their violence toward 
those whom, often, they also love." 


The Kings County Record, 
Jan. 7, 1987 
Sussex, N.B. 


ii) Terrorism 
"Other proposals, such as rewriting homicide 
laws to deal with anyone who commits 
murder for political or terrorist purposes, are 
likewise needed." 


The Hamilton Spectator, 
Dee. 5; 1986 
Hamilton, Ont. 


"Among the many recommendations are ones 
calling for a crackdown on terrorists and 
drunks who commit crimes. Good! Society 
has shown a thirst for such changes." 


The Toronto Sun, Dec. 5, 1986 
Toronto, Ont. 


"The Law Reform Commission ... has zeroed 
in on terrorists, wife-beaters and drunks, rec- 
ommending more severe penalties for people 
convicted in these categories.... Those who 
engage in such activities should face tougher 
laws." 


The Daily Gleaner, Dec. 5, 1986 
Fredericton, N.B. 


"Included are terrorist killings, as well they 
should be." 


The Calgary Sun, Dec. 5, 1986 
Calgary, Alta. 


iv) Euthanasia 
"That society recognizes mercy killing as 
being different from other types of premedi- 
tated murder is reflected in the fact that few 
mercy killers are even taken to court.... 
However, the acceptability of this change 
would depend very much on how it is 
applied.” 


The Sault Star, Ont., Dec. 4, 1986 
Sault Ste. Marie 
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"The law reform commission’s proposal, or 
something like it, may well come to pass. 
Some heartache would be eased, but despite 
the best will in the world, it seems inevitable 
that new heartache would be created, too." 


The Gazette, Dec. 3, 1986 
Montréal, Qué. 


"Two separate issues are raised: that of 
deliberately taking a life, and that of avoiding 
extraordinary efforts to prolong a life that is 
about to end. Should there be a distinction?" 


The Edmonton Journal, 
Dec. 6, 1986 
Edmonton, Alta. 


"Ottawa can cleanse the code of archaic 
offenses while awaiting more consultation 
and discussion of mercy-killing and ‘Good 
Samaritan’ laws." 


The Hamilton Spectator 
Dec. 5, 1986 
Hamilton, Ont. 


"The recommendation by the commission is 
a bold one and will undoubtedly lead to 
considerable controversy.... [I]t is an item 
that should not be rushed through hastily.” 


The Times Journal, Dec. 5, 1986 
St. Thomas, Ont. 


Vv) "Good Samaritan" law 
"There will be wide approval, we think, of the 
proposed law which provides penalties for 
those who fail to take reasonable steps to help 
another person in danger." 


The Globe and Mail, Dec. 5, 1986 
Toronto, Ont. 


"The so-called Good Samaritan law should 
spur Canadians to think about their responsi- 
bility as citizens and their obligations to 
society.... If Canadians hold that the state 
cannot dictate moral conduct in such areas as 
pornography, how can a Good Samaritan law 
be justified?" 


The Edmonton Journal, 
Dec. 6, 1986 
Edmonton, Alta. 
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"This unnecessary provision misjudges the 
values of Canadians and takes the criminal 
aw into areas where it does not belong.” 


The Toronto Star, Dec. 4, 1986 
Toronto, Ont. 


vi) Abolition of Minimum Sentence 

for Second-Degree Murder 
'[W]e just don’t understand why the same 
sommission wants the code to be silent on 
ninimum punishment for second-degree 
nurder.” 


The Toronto Sun, Dec. 5, 1986 
Toronto, Ont. 


The minimum sentence is one of the few 
ools the legal system has, apart from capital 
yunishment, that can assert that murder is 
otally unacceptable. The minimum, in other 
words, sends a message to every potential 
nurderer: Don’t kill." 


The Kitchener-Waterloo Record, 
Dec. 8, 1986 
Kitchener, Ont. 


vil) Defence of Necessity 
‘More disturbing is the recommendation that 
1ecessity is an appropriate defence for steal- 
ng: for instance, a mother stealing to feed 
her children.... To agree to such a proposition 
ould be to repudiate the compassionate 
ociety we have built.... The recommendation 
mplies that the state can no longer fulfil its 
bligation to provide food and shelter for all 
ts citizens; that the only recourse in certain 
vases is to steal. Canadians must press their 
)oliticians to maintain the social safety net so 
hat such a law never becomes necessary." 


The Edmonton Journal, 
Dec. 6, 1986 
Edmonton, Alta 


viii) Endangering 
This is one instance in which we should not 
ollow the lead of the Americans. It would be 
soing to unacceptable extremes to throw 
notorists in jail for having bald tires on their 
‘ars, even should this be a factor in an acci- 
lent endangering the lives of passengers in 
hat vehicle." 


The Sault Star, Dec. 6, 1986 
Sault Ste. Marie, Ont. 
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Ottawa 
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The Honourable Doug Lewis, P.C., M.P., 
Minister of Justice, 
Ottawa, Canada. 


Dear Mr. Lewis: 


In accordance with section 17 of the Law 
Reform Commission Act, | submit here- 
with the Seventeenth Annual Report of 
the Law Reform Commission of Canada 
for the period June 1, 1987 to May 31, 
1988. 


Yours respectfully, 


Allen M. Linden 
President 
Law Reform Commission of Canada 
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HIGHLIGHTS 


PUBLICATIONS 


PRINCIPLES OF CRIMINAL 
PROCEDURE 12 


Our Criminal Procedure, Report 32, outlines for 
the first time in the history of Canadian criminal 
law a systematic and principled approach to crimi- 
nal procedure. 


A STUDY PAPER ON PESTICIDES 13 


A major study paper on Pesticides in Canada 
examines the environmental and human health 
problems presented by pesticides and outlines a 
number of recommendations for reform. 


A COMPREHENSIVE NEW 
CRIMINAL CODE FOR CANADA _ 12 


Recodifying Criminal Law, Report 31, (an 
enlarged and revised edition of Report 30) was 
tabled in Parliament this Spring. The Report 
contains a comprehensive proposal for a new 
modern and distinctively Canadian Code on 
substantive criminal law. 


VIDEOTAPING POLICE 
INTERVIEWS 13 


The Commission’s empirical evaluation of the 
Halton Police Project of interviews with suspects 
and accused persons was completed this year. The 
results show that the use of audio-visual 
technology is a positive and efficient tool in the 
police investigation process. 


IMPLEMENTATION 
VICTIMS OF CRIME 11 SIGNIFICANT JUDICIAL 
DECISIONS 8 


This year Parliament enacted a mini code for 
victims of crime. It incorporates in substance a 
number of ideas and recommendations outlined in 
LRC publications. 


LP FSR 7 


In five judgements, including two landmark 
decisions — Vaillancourt and Morgentaler — the 
Supreme Court of Canada cited the Commission’s 
work as part of its decision-making process. 
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PEOPLE AND EVENTS 


APPOINTMENT OF NEW 
COMMISSIONER 5 


Judge Michéle Rivet of Montreal was appointed 
Commissioner of the Protection of Life Project. 


SCALES OF JUSTICE (MEDIA) 
AWARDS J 


Four Scales of Justice Awards and three 
Certificates of Merit were given to seven 
outstanding members of the news media (print, 
radio and television) from across Canada. 


PUBLIC MEETING IN QUEBEC 
CITY 20 


More than 200 people, representing some 125 
organizations attended a public meeting in the 
Palais de Justice in Québec City to discuss the 
Commission’s proposal for a new Criminal Code. 


LS 7, ae 


LAW DAY DINNER 7 


Special guests at the LRC-CBA co-sponsored Law 
Day Dinner were: The Honourable Minister of 
Justice Ray Hnatyshyn and Madam Justice 
L’Heureux-Dubé of the Supreme Court of 
Canada. 


PLAIN LANGUAGE AWARD 8 


Cy Whiteley of the LRC’s Plain Language Project 
was presented with an award at the Law Day 
Dinner. 


INTERNATIONAL CONFERENCE ON 
CRIMINAL LAW REFORM 20 


An international group of law reformers, 
including 17 Attorneys-General from around the 
world, participated in the prestigious founding 
meeting of the International Society for the 
Reform of the Criminal Law. This meeting was 
held at the Inns of Court in London, England and 
was co-sponsored by the Commission. 
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CRIMINAL LAW REFORM CONTINUES 


With most of the work on a new substantive Crim- 
inal Code completed this year, the Commission 
has turned its attention to completing a new Code 
of Criminal Procedure. We are pleased to report 
that the many Working Papers and Reports on 
criminal procedure already published are now 
being consolidated into a modern Code of Crim- 
inal Procedure with a coherent underlying philo- 
sophical base. 


Fairness, efficiency, clarity, restraint, accountabil- 
ity, participation, and protection are the underly- 
ing principles of the Commission’s proposed Code 
of Criminal Procedure. These principles, which 
are outlined in Report 32, Our Criminal Proce- 
dure, reflect for the first time in the history of 
Canadian criminal law a systematic, coherent and 
modern approach to criminal procedure. 


Our present law of criminal procedure which, like 
our substantive law, is rooted in 19th century val- 
ues and expressed in archaic language, has been 
the victim of ad hoc amendments over the past 96 
years. The result is that the procedural provisions 
in our present Criminal Code are scattered and 
incoherent, bewildering in their detail and often at 
cross purposes with one another. But most impor- 
tantly they do not reflect in a principled and logi- 
cal manner the rights given to us under our 
Charter of Rights and Freedoms. 


The Commission’s proposed Code of Criminal 
Procedure aims to rectify the present disparities 
which can, in certain cases, disregard individual 
rights or show excessive leniency towards accused 
persons. With the underpinnings of a coherent and 
principled foundation, the new Code will set out 
the steps for the processing of suspects and 


ee ae ee | 


accused persons, from the earliest moments in the 
process through to its completion. Not only will 
the new Code provide clear guidance to the var- 
ious participants in the process, but it will do it in 
a principled manner that affirms the fundamental 
values of our society as a whole. 


The proposed Code of Criminal Procedure, which 
will be completed in the near future, will substan- 
tially end the Commission’s work in its fundamen- 
tal review of our criminal law. Report 31, which 
contains a comprehensive proposal for a new, 
modern and distinctively Canadian Code on sub- 
stantive criminal law, was tabled in Parliament by 
the Minister of Justice, the Honourable Ray Hna- 
tyshyn, on May 19th, 1988. This proposed Code 
has now become the object of study by the Federal 
and Provincial Attorneys-General, the Canadian 
Bar Association, the Canadian Association of Law 
Teachers, as well as individual legal scholars. In 
July of 1987 the proposed Code was favourably 
received at a prestigious international conference 
on criminal law reform held at the Inns of Court in 
London. 


The Commission is confident that Canada is ready 
for a modern Code of criminal law. The recent 
landmark decisions of the Supreme Court — Vail- 
lancourt, Morgentaler — striking down sections 
of the Criminal Code as being contrary to the 
Charter of Rights and Freedoms, underscore this 
need for a modern and principled Criminal Code 
that adheres to our fundamental values. We were 
pleased to see that the Supreme Court relied on 
recommendations from our new draft Criminal 
Code, our Working Paper on Homicide, and pol- 
icy paper Options for Abortion to help reach deci- 
sions in these landmark cases. 
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WHO ARE WE 
AND 
WHAT DO WE DO? 


Our Mandate 


The Law Reform Commission of Canada was cre- 
ated in 1971 as a permanent and independent body 
with a broad mandate to review and reform the 
federal laws of Canada. According to the Law 
Reform Commission Act, the Commission is 
mandated to review on a continuing basis all the 
federal laws of Canada and to make recommenda- 
tions for their improvement, modernization and 
reform; to develop new approaches to the law that 
are in keeping with, and responsive to, the chang- 
ing needs of modern Canadian society; and to 
reflect in its recommendations the distinctive con- 
cepts and institutions of the common law and civil 
law legal systems in Canada. 


Our Accomplishments 


Seventeen years after the creation of the Commis- 
sion, we are very proud of our achievements and 
successes. We have produced 32 Reports to Par- 
liament, 56 Working Papers, 72 published Study 
Papers, over 150 unpublished Study Papers and 
we have contributed to the private publication of 
more than 100 books and articles. Approximately 
1.5 million copies of our publications have been 
distributed. 


Over the years, the Commission has tried to blend 
pragmatism with idealism, because we feel that 
sensible law reform must be both practical and 
theoretically sound. Our goal is to promote laws 
which are modern, principled, rational, compre- 
hensive, egalitarian, and readily intelligible to 
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ordinary citizens as well as lawyers and judges. 
Where possible, we try to employ empirical 
research. We seek to develop laws which, in con- 
formity with the rule of law, are codified, and 
therefore, will be more certain and accessible to 
the public. 


Although a lot of energy has been focused on pro- 
ducing a modern Criminal Code for Canada, the 
Commission has also been in the forefront in 
exploring modern-day social issues affecting our 
federal laws. To this end we have engaged in pro- 
found studies leading to recommendations on evi- 


-dence, family law, administrative law, 


environmental law and medico-legal issues such 
as the legal determination of death, euthanasia, 
sterilization, behaviour alteration and most 
recently the issues relating to the legal status of 
the foetus. 


Over the years, the Commission has succeeded in 
changing a fair number of laws, in altering admin- 
istrative and legal attitudes and practices, in assist- 
ing the judiciary in their decision making, in 
stimulating research and educating the public on 
matters of legal importance. Nevertheless, there is 
still much more to do. To this end the Commis- 
sion has developed a practical and relevant new 
programme of research which focuses on the key 
legal concerns of today’s society. This new 
research programme has been finalized and sub- 
mitted to the Minister of Justice for consideration. 
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The Current Team 


Joining President Linden and Vice-President 
Létourneau in carrying out the duties of the Com- 
mission are three distinguished Commissioners: 
Mr. Joseph Maingot, Q.C., former Parliamentary 
Counsel and Law Clerk of the House of Com- 
mons, is the Commissioner, along with the Vice- 
President, in charge of the Criminal Procedure 
Project; Mr. John Frecker, a barrister and solicitor 
from St. John’s, Newfoundland, is the Commis- 
sioner in charge of the Administrative Law Proj- 
ect; and Judge Michéle Rivet is in charge of the 
Protection of Life Project. Judge Rivet, a judge of 
the Québec Provincial Court in Montréal, was 
appointed on August 31, 1987. Judge Rivet brings 


Her Honour Judge 
Michéle Rivet 
Commissioner 

Protection of Life 
Project 


to her new position not only an outstanding back- 
ground as a jurist, lawyer, professor and author 

but also, high energy and enthusiasm. A graduate 
of the University of Montréal (BCL) and the Uni- 
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versity of Paris (DES) Judge Rivet was a Profes- 
sor of law at the University of Montréal from 1971 
to 1981. During that time she also practiced law 
on a part-time basis with the Montréal firm of 
Létourneau, Stein, Marseille, Delisle and Larue 
and stood as a member of the Human Rights Com- 
mission of Québec until her appointment to the 
Court on December 9, 1980. Judge Rivet is also 
the author of many publications in various 
journals. 


The Commissioners are supported in their work 
by four Project Co-ordinators. They are Dr. 
Edward W. Keyserlingk, Protection of Life (part- 
time until a new Co-ordinator is appointed); 

Mr. Francois Handfield, Substantive Criminal 
Law; Mr. Stanley A. Cohen, Criminal Procedure, 
and Dr. Patrick Robardet, Administrative Law. 
Ms. Joyce Miller, a member of the Ontario Bar, is 
the Special Assistant to the President. 
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The influence of a law reform commis- 
sion is multi-faceted. Through its in- 
depth research and the publication of its 
findings a law reform commission 
advances legal scholarship; educates the 
public on the legal system and justice; 
influences the opinion of lawyers who 
assist the courts in moving the law along 
new paths; changes attitudes; affects con- 
duct and promotes legislative reform. 


Legal Research 


The key to our Commission’s work is its 
research. In order to make recommenda- 
tions to Parliament we must first research 
the history and purpose of the present 
law, identify and analyze its defects, and 
then, determine ways in which the law 
can be changed for the better. 


The Commission publishes most of its 
research and recommendations in 
Reports to Parliament, Working Papers 
and Study Papers (see Appendices A, B, 
C). An important consequence of the 
publication and dissemination of this 
legal research is that it acts as a catalyst, 
engaging Canadian legal scholars in fur- 
ther research and writings on important 
areas in need of reform. It also subjects 
the Commission’s work to an objective 
critical analysis. Many articles have been 
written about the Commission, its his- 
tory, function, philosophy and recom- 
mendations (see Appendix F). All of this 
scholarly activity stimulates thinking 
about law reform, creates a deeper under- 
standing of the issues involved and helps 
promote action by formal or informal 
implementation of the Commission’s rec- 
ommendations. 
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INFLUENCE 
ON 
LAW REFORM 


The excellent quality of the Commis- 
sion’s research is universally recognized. 
Its reputation for excellence is firmly 
established not only in Canada — in 
1984, the Commission received the 
Archambault-Fauteux Award for its con- 
tribution to legal research — but abroad 
as well. Indeed, requests for our publica- 
tions come from all over the world. As 
well, some of our work has been trans- 
lated into Spanish. Legal scholars from 
many different countries have relied on 
our work, praised it, and criticized it in 
the legal journals of their countries. In 
this way the Commission has acted as an 
important link in disseminating Canadian 
legal scholarship to other countries. 


In addition to stimulating scholarly 
research, the Commission provides 
excellent training for young legal schol- 
ars who have just completed their formal 
schooling. In return for their training, 
these young scholars have provided us 
with their energy, enthusiasm, hard work 
and solid legal scholarship. After leav- 
ing, many Commission researchers have 
continued their interest in scholarship, 
becoming law professors, government 
policy-makers or active practitioners 
working at the frontiers of law reform. 
We believe that through its legal 
research, the Commission has helped to 
foster, build and disseminate, nationally 
and internationally, a uniquely Canadian 
perspective on legal scholarship. 


Educating the Public 


The Commission’s policy from its incep- 
tion has been to carry on a dialogue with 
the public about our present laws, the 
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way they work and the means that can 
and should be used to modify them. The 
first Chairman of the Law Reform Com- 
mission, the Honourable Mr. Justice 
Hartt, stressed this duty to dialogue with 
members of the public when he stated: 
‘“The process of law reform is too impor- 
tant to be left to lawyers alone. Law 
touches the lives of everyone; it is there- 
fore the business of everyone.”’ To fur- 
ther the participation of the public in law 
reform the Commission has established a 
wide distribution network for all our pub- 
lications. As noted earlier, more than 1.5 
million copies have been distributed. 
This year the Commission has received 
over 12,000 requests for publications. As 
well, through our participation in Law 
Day and with the support of the National 
Law Day Committee of the Canadian Bar 
Association, over 6,000 information 
sheets, catalogues and pamphlets were 
distributed to the Law Day organizers 
throughout Canada in an attempt to 
inform the public about law reform. 


As part of the Commission’s policy to 
encourage the process of education and 
communication, most of our publications 
are written in a simple and straightfor- 
ward style. To encourage dialogue we 
invite the public to read our Working 
Papers and to comment on our recom- 
mendations. Over the past seventeen 
years many members of the lay public 
have read our papers, learned from them 
and offered thoughtful comments and 
suggestions, which have helped us in 
making our final recommendations to 
Parliament. 


_ As well as educating the general public, 
the Commission’s publications are used 


in high schools, universities and law 


schools as a means of educating young 


Canadians about our legal system. Police 


_colleges, which train future peace offi- 
cers and give refresher courses, also use 


our material, especially our papers on 
police powers. 


The Commission reaches out to the pub- 
lic by setting up information kiosks at 
various conferences to inform the public 
about the work of the Commission. Also, 
in co-operation with various organiza- 
tions we arrange for the insertion of law 


reform information sheets, pamphlets and 


catalogues into delegate kits at their con- 


_ ferences. This year at these functions the 


Commission distributed an additional 
10,000 items of information highlighting 
our work. 


In 1983, to commemorate the date of the 


signing of the Charter, the Canadian Bar 


_ Association decided to designate April 17 


as ‘‘Law Day’’. The purpose of this day 
is to make Canadians more aware of the 


_ law by informing them about our justice 
_ system and law reform. As part of the 


Law Day events, the Law Reform Com- 
mission of Canada, in co-operation with 


_ the Canadian Bar Association, organizes 


an annual Law Day dinner in Ottawa, and 
invites the general public to come and 
meet and exchange ideas with members 


_of the legal profession. This year over 


350 members of the public attended the 


dinner which was held at the Congress 
_ Centre in Ottawa. 


Special guests included the Minister of 
Justice, the Honourable Ray Hnatyshyn 


and Madam Justice Claire L’ Heureux- 


Dubé of the Supreme Court of Canada. 


_ One of the highlights of the evening was 
_ the announcement by Madam Justice 

_ L’Heureux-Dubé of the recipients of the 
' third annual Scales of Justice Awards. 


This competition, which is co-sponsored 
by the Law Reform Commission of 
Canada and the Canadian Bar Associa- 
tion, is open to all Canadian newspapers, 
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magazines, television and radio stations, 
wire services and news syndicates and 
their reporters. The objective of the com- 
petition is to accord national recognition 
to media reports that foster greater public 
understanding of the inherent values of 
the Canadian legal and judicial system. 


Four Scales of Justice Awards and three 
certificates of merit were given to seven 
outstanding media representatives. The 
winners were: Kirk Makin, The Globe 
and Mail, a Scales of Justice Award for 
his six-part series, ‘‘Killing the Killers’’; 
CTV-WS, a Scales of Justice Award for 
‘*A Case of Influence’’; a Scales of Jus- 
tice Award to CBC Radio’s ‘‘Maritime 
Magazine’’ for ‘‘Frank Edwards’ 
Notes’’; a Certificate of Merit to CK VU- 
TV First News of Vancouver for its docu- 
mentary on the death penalty, ‘‘A Matter 
of Conscience; A Matter of Policy’’; a 
Certificate of Merit to Patricia Jeflyn for 
her report, ‘‘Québec Prosecutors’’, for 
CBC Radio’s ‘‘Sunday Morning’’. In the 


The Minister of Justice, the Honourable Ray 
Hnatyshyn, Keynote Speaker. 


The Honourable Madam Justice Claire L’Heureux-Dubé (S.C.C.) presenting the Scales of 
Justice Award to Kirk Makin from The Globe and Mail. 
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public legal education category, intro- 
duced for the first time this year, a Scales 
of Justice Award was presented to Radio 
Canada’s ‘‘La Cour en direct’’; and a 
Certificate of Merit went to CBC Radio- 
Winnipeg for the program, “‘Paul 
Walsh’s Weekly Column’’. 


A special Plain Language Award was 
presented to Cy Whiteley of the Law 
Reform Commission of Canada, for his 
contribution to simplifying government 
forms and promoting the use of clear, 
understandable and straightforward lan- 


guage. 


Judicial Decisions 


We are pleased to report that, to date, 
Law Reform Commission publications 
and recommendations have been cited in 
over 160 judgements of courts at all 
levels, including 26 instances of citation 
by the Supreme Court of Canada. 


This year, members of the judiciary con- 
sidered our work in 29 cases, covering a 
variety of subjects reflective of the broad 


a Eas 


Day 


Law 
Reform 
Commission 


of 


Canada 


range of legal issues which we have stud- 
ied since 1971. Our contributions to fam- 
ily law, the law of evidence, to statutory 
construction and especially the applica- 
tion of the Charter to criminal law and 
procedure continue to be used to advance 
the law along new paths. 


The Supreme Court of Canada relied in 
part on our work in five cases this year. 
In Vaillancourt v. The Queen, (1987) 2 
S.C.R. 636, the court ruled that section 
213(d) of the Criminal Code, murder in 
the course of robbery, was a violation of 
the Charter principle that a minimum 
mental element is an essential require- 
ment of an offence. In support of this 
judgement, Mr. Justice Lamer pointed 
out that the Commission had excluded 
the notion of constructive murder from 
its draft Criminal Code in Report 30, 
Recodifying Criminal Law (1986) and 
had criticized section 213 in Working 
Paper 33, Homicide (1984). Also refer- 
ring to this working paper was another 
case involving homicide, R. v. Paré 
(1987), 80 N.R. 272. In Pelech v. 
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The Honourable Madam Justice Claire L’Heureux Dubé (S.C.C.) presenting the Scales of 
Justice Award to Peter Rehak from CTV. 
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Pelech, [1987] 1 S.C.R. 801, the court 
dismissed an appeal to vary a mainte- 
nance award granted to a spouse 12 years 
earlier upon divorce. Although in this 
case, Mr. Justice La Forest felt that the 
spouse’s misfortune did not arise because 
of the marriage, he agreed with the state- 
ment in Working Paper 12, Maintenance 
on Divorce (1975) that it often becomes 
necessary to ‘‘require that the former 
spouse who does not have an economic 
need created by the marriage ... assist 
the one who has such a need to become 
financially rehabilitated.’’ In Morgen- 
taler v. R., (1988) 1 S.C.R. 30, the well- 
publicized abortion case, Mr. Justice 
Beetz, in discussing the hospital commit- 
tee requirement in sections 251(4) and 
(5) of the Criminal Code agreed with the 
Consultation Document entitled Options 
for Abortion Policy Reform (1986) that 
abortion committees need not be limited 
to hospitals. The Commission had stated 
‘‘there appears to be no compelling med- 
ical reason why committees should not 
be attached to clinics which are equipped 
and licensed to practice [abortion] proce- 
dure.’’ In Lyons v. R. (1987), 44 D.L.R. 
(4th) 193, the court dismissed an appeal 
imposing an indeterminate sentence on 
an accused and declaring him a danger- 
ous offender. Mr. Justice La Forest wrote 
that procedurally, the accused had been 
treated fairly, even though he did not 
have advance notice that the Crown was 
seeking dangerous offender status. He 
quoted Working Paper 15, Criminal Pro- 
cedure: Control of the Process (1975) as 
follows: ‘‘Justice should not be and 
should not be seen to be something that 
can be purchased at the bargaining 
table.”’ 


The Ontario Court of Appeal cited our 
work in two interesting cases this year. In 
R. v. Kopyto (1987), 62 O.R. (2d) 449, 
the court held that the common law 
offence of scandalizing the court violates 
section 2(b) of the Charter. Among the 
authorities on contempt of court reviewed 
by Mssrs Justice Holden and Cory was 
our Report 17, Contempt of Court 


(1982). The second case, R. v. Stoddart 
(1987), 37 C.C.C. (3d) 351 cited our 
Report 16, The Jury (1982). 


Our work in the area of sexual offences 
was cited by the courts in two reported 
cases. In R. v. Petrozzi (1987), 13 
B.C.L.R. (2d) 273 (C.A.), a case dealing 
with the nature of fraud in a sexual 
offence, Mr. Justice Craig, referring to 
Report 10, Sexual Offences (1978), 
stated, ‘‘I fail to appreciate why, as a 
matter of policy, we should restrict fraud 
insofar as it relates to consent in common 
assault and sexual assault cases to a case 
involving the nature and quality of the act 
or to a case involving the identity of an 
offender .... In coming to this conclu- 
sion, I have regard ... to the 1978 report 
which the Law Reform Commission sent 
to the Minister of Justice regarding sex- 
ual offences.’’ In the second case, R. v. 
Ferguson (1987), 16 B.C.L.R. (2d) 273 
(C.A.) both Madam Justice McLachlin 
and Mr. Justice Taggart used Report 10 
and Working Paper 22, Sexual Offences 
(1978) to assist them in determining 
whether section 146(1) of the Criminal 
Code violates sections | and 7 of the 
Charter, because it removes as a 
defence, the complainant’s mistaken 
belief as to the age of the victim. Madam 
Justice McLachlin stated, ‘‘The only 
serious alternative to the elimination from 
section 146(1) of the defence of the 
accused’s belief as to the complainant’s 
age is the proposal put forward by the 
Law Reform Commission of a reverse 
onus coupled with a due diligence test.”’ 


The Saskatchewan Court of Appeal 
referred to our Working Paper 19, Theft 
and Fraud: Offences (1977) in two cases. 
In R. v. Sebe (1987), 57 Sask. R. 256 the 
court used our analysis to determine the 
nature of mens rea in a fraud offence and 
to define the four elements of an offence 
under section 338(1) of the Criminal 
Code. In R. v. Fischer (1987), 31 C.C.C. 
(3d) 303, the court accepted the Com- 
mission’s interpretation of section 283 of 
the Criminal Code, namely, that it cre- 
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ates two types of theft (fraudulent taking 
and fraudulent conversion) and allows for 
two kinds of animus furandi. 


Our work was cited in a number of cases 
involving the search and seizure power. 
For example, in Laplante v. R. (1987), 
59 Sask. R. 251 (C.A.), Mr. Justice Van- 
cise, ruled that section 37(1)(a) of the 
Food and Drugs Act which authorizes the 
search of private premises other than a 
dwelling house violates the Charter. He 
notes that Working Paper 30, Police Pow- 
ers: Search and Seizure in Criminal Law 
Enforcement (1983) identifies 82 federal 
statutes which authorize search of private 
premises and agrees with the Commis- 
sion that the law should be reviewed to 
afford private premises the same protec- 
tion as a dwelling house. In CHUM Ltd. 
v. Wicks (1987), 65 Nfld. & P.E.I.R. 26 
(Nfld. S.C.), the judge quashed a search 
warrant for being improperly docu- 
mented. In doing so, he adopted the 
approach of Working paper 30, which 
recommended authorization of question- 
ing of the applicant for the warrant, and 
if additional information is relied upon to 
decide the application it should be 
attested to on the face of the information. 
In R. v. Meyers (1987), 78 A.R. 255, the 
Alberta Court of Queen’s Bench agreed 
with the recommendation in Report 24, 
Search and Seizure (1984) that a consent- 
ing person who has been informed of the 
right to refuse consent should be present 
during warrantless searches. This report 
was also used by the British Columbia 
Court of Appeal in R. v. Coull and Dawe 
(1986), 33 C.C.C. (3d) 186 on the issue 
of the extent of time before a search war- 
rant should expire. 


In other cases involving criminal proce- 
dure, Mr. Justice Vancise in R. v. 
Racette (1988), 61 Sask. R. 248 (C.A.) 
points to the fact that Report 21, /nvesti- 
gative Tests: Alcohol, Drugs and Driving 
Offences (1983) was published while 
Working Paper 34, Investigative Tests 
(1984) was still in progress as indicating 
the importance of the problem of the 
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drunk driver in Canadian society. In R. v. 
Beare; R. v. Higgins (1987), 56 Sask. R. 
173 (C.A.), [which was later overruled 
by the Supreme Court] the court ruled 
that compulsory fingerprinting of a per- 
son not convicted of a crime violates the 
principles of section 7 of the Charter. 
Mr. Justice Cameron quoted extensively 
from Working Paper 34 and agreed with 
the Commission that investigative tests 
be compulsory ‘‘only in cases where 
some legitimate investigative function is 
served’’ and that random and arbitrary 
testing should be prevented. In R. v. 
MacDougall (1987), 67 Nfld. & P.E.I.R. 
169 (P.E.I.S.C.) the court agreed with 
the Study Paper, Police Guidelines: Pre- 
trial Eyewitness Identification Proce- 
dures (1983) that guidelines regarding 
eyewitness identification procedures may 
be unnecessary where the suspect is 
known to the witness before the crime 
was committed. 


The courts relied on our Working Paper 
56, Public and Media Access to the 
Criminal Process (1987) in two cases 
involving Southam News. In the first 
case, Southam v. R., Ont. S.C. No. 58/ 
87, Aug. 7, 1987, Madam Justice Boland 
quoted Working Paper 56 regarding the 
purpose of a non-publication order under 
the authority of section 442(3) of the 
Criminal Code. In the second case, R. v. 
Southam, [1988] R.J.O. 307, the Québec 
Court of Appeal used our work to explain 
why a truly public judicial debate must 
necessarily include the media. 


The Alberta Court of Appeal and the 
Ontario Provincial Court, both referred 
to Report 1, Evidence (1975). In the for- 
mer, R. v. Sweryda (1987), 34 C.C.C. 
(3d) 325 the issue concerned the rules 
regarding statements made to persons in 
authority. In the latter, Catholic Chil- 
dren’s Aid Society of Metropolitan 
Toronto v. S. (J) (1987), 62 O.R. (2d) 
702 the issue was admissibility of lay 
opinion evidence. 


A challenge to the jurisdiction of the 
Unified Family Court of Hamilton-Wen- 
tworth was the subject of MacBride and 
MacBride (1986), 58 O.R. (2d) 230. This 
court was created as a pilot project in 
response to Working Paper |, The Family 
Court (1974), and the Commission’s 
influence upon the structure of that court 
was examined in detail. 


Changing Conduct 


Over the years the Commission’s in- 
depth analyses, practical studies and 
sound recommendations have had the 
effect of influencing needed reforms and 
changes in the day-to-day practices and 
procedures in various areas of criminal 
law, family law and administrative law, 
without Parliamentary intervention. As 
we noted in our Fourteenth Annual 
Report 1984-1985, our Working Paper 4 
on Discovery (1974) has helped to signif- 
icantly alter pretrial disclosure practices 
by the Crown. Our Report 6 on Family 
Law (1976) has influenced the creation of 
unified family courts in some jurisdic- 
tions across Canada. The Commission 
continues to influence administrative law, 
including the practices and operation of 
various federal institutions. While most 
of our past work has focused on inde- 
pendent administrative agencies, we have 
broadened the scope of our research to 
include government departments. As a 
result, the Commission can contribute 
directly to the reform of government, and 
can benefit from ongoing field experi- 
ments to support its work. A broad sur- 
vey conducted with federal inspectorates 
has produced positive results. Not only 
did it provide us with valuable informa- 
tion for our research, it also initiated fur- 
ther analysis within these institutions on 
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the nature of their role in government and 
on the operational realities that are com- 
mon among them. This initiative was an 
opportunity to establish important con- 
tacts with leading administrators in order 
to support reforms undertaken by them. 


This practical, informal influence of law 
reform on conduct is well illustrated in 
the implementation of recommendations 
from the Commission’s Working Paper 
32 and Report 23, Questioning Suspects 
by the Halton Regional Police Force 
‘*Taping of Police Interviews Project’’ 
(Project TIP) started in July, 1985. 


Our Working Paper 32, Questioning Sus- 
pects (1984) recommends videotaping 
accused persons being questioned, in 
order to reduce allegations of police mis- 
conduct, shorten the time needed for voir 
dire to determine whether statements 
were made voluntarily, and generally 
expedite the administration of justice. 
Project TIP was undertaken to test this 
concept by the Halton Regional Police 
Force assisted by the Commission. The 
object was to provide a full electronic 
record of police interviews with suspects 
and to test the various propositions which 
have been advanced for and against the 
process. Professor Alan Grant of 
Osgoode Hall Law School, York Univer- 
sity, was invited to evaluate the advan- 
tages and disadvantages of audio-visual 
technology for modern police investiga- 
tive interviewing. 


In October 1987, the final evaluation 
report was issued. The results clearly 
demonstrated the usefulness of videotap- 
ing interviews. Of 946 recorded inter- 
views, less than five per cent of the 
suspects/accused refused to be inter- 
viewed on tape and a little over seventy 
per cent of those who agreed to be video- 
taped made admissions or confessions. 
When cases did get to court, the video- 
taping process saved court time because 
defence counsel agreed to waive the voir 
dire after viewing the tape. 
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On the whole the two-year project did 
much to confirm the perceived advan- 
tages of electronic recordings of inter- 
views. Although it is still too early to 
make long-term predictions, the Com- 
mission is optimistic that the results of 
Project TIP will show that the implemen- 
tation of our recommendations by police 
forces will not only save valuable time 
and court costs, but will fairly and justly 
expedite the administration of justice. 
Supreme Court of Ontario Justice, Rod 
Barr, recently reinforced this optimism in 
a comment to the Toronto Star. In 
expressing his view that a murder trial, 
which took 13 days would have ended 
sooner if police had videotaped the 
accused’s interrogation, he stated: ‘“Why 
on earth do the police not have video 
cameras to record these interviews .... 
The time and public expense saved would 
be enormous.”’ 


Plea discussions is another area in which 
the Commission has been influential in 
changing conduct. A meeting this year 
with Ontario Crown Attorneys to discuss 
the Commission’s paper on plea discus- 
sions has resulted, as one Crown 
informed the Commission, in a funda- 
mental rethinking of their procedures in 
this area. 


Legislation 


As noted earlier, law reform can be influ- 
enced by stimulating research, educating 
the public on matters of legal impor- 
tance, assisting the judiciary in their 
decision making, and altering administra- 
‘tive and legal attitudes and practices. A 
fifth way in which we can influence law 
reform is through the enactment of legis- 
lation. Although this is not the only mea- 
sure of our success, we are pleased to 
report that fourteen out of thirty-two of 
our Reports have been enacted — at least 
in part — by Parliament. (See Appendix 
A) 
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This year, an exciting new law was 
‘enacted by Parliament, a mini Code for 
assisting victims of crime. Though differ- 
ing in some details, the general thrust of 
‘the new law is consistent with the ideas 
and recommendations outlined in various 
Commission publications. (See, Working 
Paper on Public and Media Access to the 
Criminal Process; Working Paper on 
Post-Seizure Procedure; Report to Parlia- 
‘ment on Disposition of Seized Property; 
Working Paper on The Principles of Sent- 
encing and Dispositions, Working Paper 
on Restitution and Compensation, and a 
‘Study Paper on Restitution, Compensa- 
tion for Victims of Crime and Canadian 
Criminal Law.). 


The provisions included in the Criminal 
Code aim at: (1) protecting the identity of 
victims and witnesses by the use of a 
publication ban; (2) facilitating prompt 
return of property by use of alternative 
evidence, e.g., using photographic evi- 
dence; (3) allowing victims to make 
statements at sentencing; (4) giving resti- 
tution where appropriate without the vic- 
tim having to apply for it; and (5) laying 
‘fine surcharges to be used for victim 
Services. 


The Commission is very pleased to see 
this legislative initiative, not only 
because it reflects our recommendations, 
dut also because it reflects a positive step 

_by Parliament towards recognizing the 
needs of victims. 
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Another recent piece of legislation that 
has completed its journey through Parlia- 
ment is the Divorce Act, 1985, which 
was inspired in part by our Report 6 on 
Family Law (1976). To a large extent the 
Act incorporates the Commission’s rec- 
ommendations on no-fault divorce, 
encouraging mediation to settle disputes, 
and the equitable distribution of property 
aimed at overcoming economic hardship 
arising from the breakdown of the mar- 
riage. 


A number of recommendations on crimi- 
nal procedure dealt with in our publica- 
tions, extending back more than a 
decade, have been enacted in the Crimi- 
nal Law Amendment Act, 1985. Commis- 
sion recommendations included in the Act 
were: the abolition of writs of assistance; 
the introduction of telewarrants; the 
authorization of pretrial conferences and 
motions; the taking of blood samples; 
some matters of search and seizure; 
changes to the jury system; and issues of 
jurisdiction. 


The Commission is also pleased to see 
that the proposed amendments to the 
Code on mental disorder incorporated the 
policy and substance of the recommenda- 
tions in our Report 5 to Parliament, Men- 
tal Disorder in the Criminal Process 
(1976). This Report recommended that 
the rights of the accused should be set out 
in a complete and principled manner so 
as to guarantee procedural fairness and to 
ensure that the criminal law be used so as 
to involve the minimum possible interfer- 
ence with the liberty of the individual 
consistent with public safety. Although 
our approach taken in 1976 predates the 
Charter, we are pleased to see how rele- 
vant it has proven to be in this post- 
Charter era. 


bP 2S 7 ees 


Although no response is technically 
expected from Parliament following the 
publication of a Working Paper, a number 
of our Working Papers have helped to 
produce legislative initiatives. For exam- 
ple, the Federal Commission of Inquiry 
on War Criminals (the Deschénes Com- 
mission), and Bill C-104, the ‘‘Canadian 
Laws Offshore Application Act’’ (first 
reading, April 11, 1986) dealt with sub- 
jects specified as problems in Working 
Paper 37, Extraterritorial Jurisdiction 
(1984). Further, recommendations in this 
Working Paper and Working Paper 39, 
Post-Seizure Procedures (1985) were 
reflected in the Criminal Law Amend- 
ment Act, 1985. 


The Commission publishes three cate- 
gories of documents: Reports to Parlia- 
ment, Working Papers and Study Papers. 
To date we have published 32 Reports, 
56 Working Papers, and 72 Study Papers. 


Reports to Parliament 


Commission Reports present the final 
views of the Commissioners on a given 
area of the law. Once a Report has been 
tabled in Parliament, the advisory role of 
the Commission is completed in respect 
of this particular topic. It then becomes a 
matter for the Government and Parlia- 
ment to act upon, if and when they 
choose to do so. 


Report 31 
Recodifying Criminal Law 


This Report is a revised and enlarged edi- 
tion of Report 30 (tabled in Parliament 
on December 3, 1986) proposing a new 
Code of Substantive Criminal Law for 
Canada. It is divided into a General Part 
(Title I) containing rules of general appli- 
cation and a Special Part (Titles J—V1I) 
defining particular crimes. With the 
accent on clarity, certainty and compre- 
hensiveness, offences in the Special Part 
have been regrouped and restated in a 
simple, straightforward manner. For 
example, the existing law of homicide 
has been reduced from thirty-five sec- 
tions to six; the redundant and complex 
law of theft and fraud has been reduced 
from fifty-six sections to three sections; 
as well, the law of property damage has 
been restated in two straightforward sec- 
tions — one on vandalism and one on 
arson. 
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PUBLICATIONS 


Title II of the Special Part contains most 
of the crimes against the person; Title III 
enumerates most of the crimes against 
property; Title IV lists crimes against the 
natural order; Title V deals with crimes 
against the social order; and Title VI 
encompasses crimes against governmen- 
tal order. Each title is subdivided where 
appropriate by references to the interests 
infringed. Crimes against the social 
order, for example, are divided into 
crimes against social harmony and crimes 
against public order. Each subcategory is 
further subdivided where appropriate. 
Crimes against social harmony, for 
example, are divided into: stirring up 
hatred and inciting genocide. 


Finally, the crimes in these subcategories 
are mostly listed in ascending order of 
gravity. Less serious crimes precede 
more serious ones which include or build 
upon them. For example, in crimes 
against public order, disturbing public 
order precedes unlawful assembly (dis- 
turbing by three or more) which in turn 
precedes riot (unlawful assembly result- 
ing in risk of injury or property damage). 
As expected, the provisions in all these 
titles are affected by the principles set out 
in the General Part. 


Report 32 

Our Criminal Procedure 

This Report contains a set of principles 
which reflect the various rules of proce- 
dure the Commission has proposed in its 
numerous Working Papers and Reports 
published over the past 17 years. Suc- 
cinctly, the principles enunciated in this 
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report aim for a Criminal Code of Proce- 
dure which is simply and clearly 
expressed; which seeks fairness yet pro- 
motes efficiency; which practices 
restraint and is accountable yet protects 
society; and which encourages the active 
involvement and participation of the citi- 
zen. In essence, these principles will 
constitute the basis for the Commission’s 
new Code of Criminal Procedure. 


Illustrations of how the principles apply 
to work that has been undertaken by the 
Commission are given in Report 32. 


Working Papers 


Working Papers are statements of the 
Commission’s law reform positions at the 
time of publication and contain tentative 
recommendations for reform in a particu- 
lar area. Such recommendations are not 
final and the primary purpose of the 
Working Paper is to elicit comment and 
provide a vehicle for consultation. 


Working Paper 56 

Public and Media Access to the Criminal 
Process 

This Working Paper surveys the many 
limitations contained in the present law 
on the right of access by the public and 
the media to criminal proceedings, to 
examine court documents, and to com- 
municate what they have learned to 
others. It concludes that in many cases 
the present law is vague and excessively 
restrictive. 
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The underlying policy position taken in 
the paper is that the presumption of open- 
ness should govern the criminal process. 
To this end the paper recommends that: 
(1) automatic publication bans should be 
abolished; (2) no exclusion orders or 
publication bans based on ‘‘public mor- 
als’’ should exist; (3) search warrant doc- 
uments should be accessible to the public 
after a search has been conducted; (4) 
publication bans and exclusion orders 
should only be allowed in carefully lim- 
ited circumstances; and (5) a national 
experiment with electronic media cover- 
age of court proceedings should be con- 
ducted. 


Twenty-six articles including seven edi- 
torials were written commenting on the 
‘paper. On June 9, 1987, the editorial in 
the Globe and Mail stated: ‘‘Another 
window on the court process is recom- 
mended — the admission of television 
cameras to appear in criminal cases .... 
It seems perfectly reasonable — as 
indeed does the general thrust of the 
-commission’s recommendations. Only a 
‘public with good access to the courts can 
‘tell whether its laws are good or bad.”’ 
The Vancouver Sun in its editorial on 
June 8, 1987, commented: ‘‘The LRC’s 
‘working paper makes convincing argu- 
ments for the proposed changes. May the 
federal government jump on the bandwa- 
gon. The light of publicity inhibits injus- 
igice.”” 


Study Papers 

Often before a Working Paper is pub- 
lished, background information, in the 
form of a Study Paper, is accumulated 
through research and empirical studies. 
Many of these studies are not published 
but are catalogued in our library. How- 
ever, a select number of these papers 
which convey valuable, original, topical 
‘Material, are published by the Commis- 
sion. It should be noted however, that the 
views expressed in these papers remain 
those of the author and not of the Com- 
mission. 
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Pesticides in Canada: An Examination of 
Federal Law and Policy 


This Study Paper by J.F. Castrilli and 
Toby Vigod was prepared for the Protec- 
tion of Life Project. It first outlines the 
environmental and human health prob- 
lems presented by pesticides. Then it dis- 
cusses the adequacy of, and difficulties 
in applying, common law remedies to 
pesticide-related damage. Constitutional 
underpinnings of federal/provincial legis- 
lative authority in this area are briefly 
noted. 


With emphasis on the federal level, it 
then analyses the origins and adequacy of 
current legislation and policy, regarding 
both front-end (preventive techniques) 
and back-end (remedial enforcement 
approaches) of regulating pesticides. 
Non-regulatory mechanisms and their 
relationship to existing law are also 
examined where they may suggest areas 
of future regulatory control or alterna- 
tives that would reduce dependence on 
pesticide use and its resulting enforce- 
ment needs. Finally the paper suggests a 
number of law reform recommendations 
and assesses current and future prospects 
for preventive and remedial strategies to 
control pesticides in Canada. 
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Other Publications 


The Audio-visual Taping of Police 
Interviews with Suspects and Accused 
Persons by Halton Regional Police 
Force: Summary of Evaluation Paper 


This paper, by Joyce Miller, is a sum- 
mary of an evaluation report prepared for 
the Commission by Professor Alan Grant 
of Osgoode Hall Law School. The over- 
all evaluation was of a two-year empirical 
study by the Halton Regional Police on 
‘“Taped Interviewing Procedures’’ (Proj- 
ect T.I.P.). Their aim was to test the 
advantages and disadvantages of the 
audio-visual recording of police inter- 
views. The results proved positive. The 
study showed that most of the perceived 
advantages were valid, and that the per- 
ceived disadvantages were invalid. One 
of the first and most important things the 
data revealed was that people are not 
inhibited by the video camera or from 
making admissions on videotape. Out of 
946 recorded interviews, less than five 
per cent of the suspects/accused refused 
to be taped and more than seventy per 
cent of those who agreed to be video- 
taped made admissions or confessions. 
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CURRENT RESEARCH 


Substantive Criminal Law 
Project 


Since early 1988, the direction of the 
Substantive Criminal Law Project has 
been shared by the President Mr. Justice 
Allen M. Linden and Commissioner 
Joseph Maingot, Q:C. They are assisted 
by Mr. Frangois Handfield, the Co-ordi- 
nator of the Project, and Professor 
Patrick J. Fitzgerald, a Special Advisor 
to the Commission. 


Members of the Project are currently 
researching sentencing, sex offences, 
prostitution, pornography and intellectual 
property. On sentencing, the Project is 
preparing a short chapter for inclusion in 
the proposed Code comprising a recom- 
mended approach to sentencing, a state- 
ment of purposes and principles of 
sentencing (to be located at the beginning 
of the Code) and a list of maximum pen- 
alties to be assigned to each offence. On 
sex offences, prostitution and pornogra- 
phy we are developing new chapters to be 
added to the proposed Code’s existing 
text. On intellectual property we are 
examining the problem of ‘theft’ of trade 
secrets and the question of integrating (if 
necessary) the present law on copyright 
offences and computer crimes within the 
proposed Code. 


At the same time, in light of continuing 
consultations and other feedback, the 
Project is examining the remaining items 
dealt with in the current Code (firearms, 
gambling) and is keeping Report 31, 
Recodifying Criminal Law, under review 
for possible improvement. 


Finally, members of the project assisted 
the Protection of Life Project team in co- 
ordinating work on the Working Paper 
relating to the status of the foetus precipi- 
tated by the decision of the Supreme 
Court of Canada on January 28, 1988 in 
the Morgentaler case. 


Criminal Procedure Project 


Vice-President Gilles Létourneau and 
Joseph Maingot Q.C. are responsible for 
the Criminal Procedure Project. 

Stanley A. Cohen is the Project Co-ordi- 
nator and is responsible for the supervi- 
sion and direction of research. The 
ultimate objective of the Project is the 
preparation of a code of criminal proce- 
dure that will comprehensively address 
all major areas of criminal procedure, 
including police and investigative pow- 
ers, and pretrial, trial and appeal proce- 
dure. 


The Project recently published a state- 
ment enunciating general principles of 
criminal procedure. This Report, 
number 32, entitled Our Criminal Proce- 
dure, sets out the guiding principles 
which inform the work of the Commis- 
sion in all of the procedural areas which 
it reports on. This document, even prior 
to its publication, served as a reference 
point for both the preparation of particu- 
lar Working Papers and the drafting of 
component parts of the code of criminal 
procedure. 
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Several key elements in the Project’s 
work have already been completed. All 
of the preliminary work on the subject o! 
police powers has been published in the 
form of Working Papers and/or Reports. 


For the past few years we have been pro- 
ceeding along two tracks in an endeavou 
to complete our work on the code of 
criminal procedure in a timely fashion. 


The first track concerns the development 
and completion of all outstanding Work- 
ing Papers and Reports. We recently put 
lished Working Paper 57, Compelling 
Appearance, Interim Release and Pre- 
trial Detention. Approval for publicatior 
has already been given to Working 
Papers on plea discussions and agree- 
ments and toward a unified criminal 
court. Working Papers on remedies, 
appeals, the trial process, extraordinary 
remedies, costs, pleas and verdicts, and 
powers of the attorney general are in an 
advanced stage of preparation and we 
envision their approval and publication 
over the coming months. 


The second track is that of Codification. 
Our recent endeavours have largely con- 
centrated on the development of the first 
volume of our code of criminal procedure 
pertaining to police and investigatory 
powers. During the past year we held 
consultations on all elements of this vol- 
_ume and we anticipate its publication in 
the Fall of 1989. The remainder of our 
| work will be assembled in an additional 
one or two volumes devoted to the pre- 
trial, trial and appeal processes. In 1989 
the Commission will begin to present 
‘these components to its regular consulta- 
a groups and then will invite greater 
public involvement in the consultation 
‘process. 


Protection of Life Project 


This fiscal year has been one of transition 
for the Protection of Life Project. Judge 
/Michéle Rivet, on leave from the Québec 
Provincial Court, was appointed Com- 
-missioner in September of 1987 for a five 
year mandate. The appointment of a new 
Project Co-ordinator will be made in the 

) near future. 


The Protection of Life Project, now 
based in Montréal, was established in 
1975. Since then it has addressed a broad 
spectrum of law reform problems within 
‘the ambit of the Project’s mandate. Publi- 
cations in the form of Study Papers, 
Working Papers and Reports have stimu- 
lated fundamental, broad based discus- 
Sion on the interrelationship of law, 
technology and evolving social values. 


Originally the Project’s primary goal was 
to analyze the strengths and weaknesses 
of existing health related federal law to 
better respond to both technological 
developments and evolving values. The 
emphasis was on the criminal aspects of 
the practice of medicine. This gave rise 
_to studies on euthanasia and the cessation 
| of medical treatment, sterilization and the 
‘mentally handicapped, behaviour altera- 
tion, the legal definition of death, medi- 
cal treatment and the criminal law, 
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informed consent, and the sanctity and 
quality of life. In 1986, recommenda- 
tions and conclusions drawn from these 
separately published papers were col- 
lected and presented to Parliament in 
Report 28, Some Aspects of Medical 
Treatment and Criminal Law. 


The main research effort of the Project 
over the past year has been on the legal 
status of the foetus. The background 
research and analysis, now nearing com- 
pletion, is being undertaken by a working 
group of leading scholars drawn from 
such fields as biology, philosophy, soci- 
ology and law. In the fall of 1986, the 
Commission released a consultation doc- 
ument on abortion policy options. It 
identified the range of possible abortion 
policy options and the implications of 
accepting them. The paper was distrib- 
uted to numerous professional associa- 
tions, interest groups and interested 
members of the general public for their 
response. These responses have now 
been considered by the working group 
and have culminated in the production of 
a final report which was presented to the 
Commission in May 1988. This report 
will form the basis of the Commission’s 
recommendations on the legal status of 
the foetus. We anticipate that these rec- 
ommendations will be published as a 
Working Paper in the Protection of Life 
Series, during 1989. 


A second study currently under way 
deals with biomedical experimentation on 
humans. It focuses on issues of consent 
to experimental treatment and the cost- 
benefit analysis which must be made to 
justify such treatment. It addresses a vari- 
ety of issues including the amount of 
information patients should be provided 
with to allow them to exercise informed 
consent. Children, prisoners and the 
mentally handicapped function under 
special constraints which make the legal 
validity of their consent even more diffi- 
cult to assess. Nevertheless, there comes 
a time in the history of every therapeutic 
drug or treatment when the first human 
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trials must occur. At what level of risk 
are such trials justifiable? This is the 
cost-benefit analysis which must take 
place and for which a legal minimum 
standard must be clarified. 


In the longer term, studies are under way 
on several fronts. The desirability of a 
national medical ethics committee is 
being investigated, as is the concept of 
individual genetic patrimony as it 
impinges on human dignity. 


The Project has also embarked on a num- 
ber of preliminary studies in anticipation 
of a new research program to be finalized 
next year. Among these are challenging 
legal issues which arise from our aging 
population and from what appears to be 
an increase in the abuse of the elderly. 


In a time of increasing costs and 
demands, the allocation of rare medical 
resources is being examined. Along simi- 
lar lines, a study of the availability and 
distribution of organs and tissues for 
transplantation is in its early stages. 


Human reproductive technology is enter- 
ing a new era of medical intervention 
which will require our attention — and, 
where sexually transmissible diseases are 
involved, urgent questions on patient 
confidentiality versus public health will 
need to be addressed. 


In 1981, the Protection of Life Project 
added a new component to its health- 
related concerns: the protection of the 
environment. The basic philosophical 
thrust remained the same, that of the pro- 
tection of life and health, this time in the 
context of technological hazards that 
threaten human integrity. Papers pub- 
lished by the Commission in this area 
include Political Economy of Environ- 
mental Hazards, Crimes Against the 
Environment, Behavior Alteration and 
the Criminal Law, Workplace Pollution 
and Pesticides, and Pesticides in Canada: 
an Examination of Federal Legislation 
and Policy. 


In the coming year, the environmental 
law thrust of Protection of Life is 
expected to consist of two lines of related 
research: prosecution of environmental 
offences and responsibility for toxic 
wastes. 


Administrative Law Project 


The Commissioner responsible for the 
Administrative Law Project is Mr. John P 
Frecker. The project co-ordinator is 

M. Patrick Robardet. 


The Commission reported on its 1986-87 
activities under the theme ‘‘A fresh start 
in administrative law’’. The experience 
of 1987-88 confirmed that the project 
theme of the previous year, bridging the 
gap between law and administration, was 
a good foundation on which to base the 
new federal administrative law. 


Working Paper 51, entitled Policy Imple- 
mentation, Compliance and Administra- 
tive Law and published in September 
1986, developed a relational perspective 
emphasizing relations between the fed- 
eral administration and individuals and a 
broader approach to compliance, based 
on the large number of measures avail- 
able for this purpose, in comparison with 
criminal law. It was also decided to begin 
work on environmental mediation, for 
which a preliminary study was completed 
in 1986-87. The final report on this sub- 
ject should be submitted to the Commis- 
sion in April 1989. The study on an 
economic approach to administrative law, 
announced in 1986-87, was completed at 
the end of this reporting year and will be 
the topic of consultations in June 1988. 


Also following Working Paper 51, the 
1987-88 research on inspectorates 
resulted in a study of aviation safety. An 
initial report, entitled Aviation Safety 
Inspection: Field Observation and 
Thoughts about Reform of Canada’s Fed- 
eral Inspectorates, was presented at a 
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Administrative Law Project from left to right: John Clifford, Patrick Robardet, Co-ordinator, 
John Frecker, Commissioner, Kernaghan Webb, Armande Spittle, Jackie Ralston. 


joint workshop organized by the Com- 
mission, the Canadian Association of 
Law Teachers and the Canadian Political 
Science Association at the Learned Soci- 
eties Conference held at McMaster Uni- 
versity in June 1987, and at a study 
session with the administrative law sec- 
tion of the Canadian Bar Association in 
August 1987. 


As the Commission announced in its 
1986-87 Annual Report, it was decided 
to combine the aviation safety study and 
a bibliography on inspection into a study 
paper. This new document, designed to 
introduce a framework for federal inspec- 
tions, was completed in 1987-88. It 
should be published during 1988-89. 


Over the past year, research into the legal 
status of the federal administration con- 
tinued apace. As well, work on Crown 
liability is continuing, and in August 
1987 the first version of a consultation 
document on the approach to be adopted 
in this area was the subject of a study 
session organized with the administrative 
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law section of the Canadian Bar Associa- 
tion. The second version was submitted 
to the Commission in March 1988. 


Studies are also continuing on the follow- 
ing topics: the federal-provincial aspects 
of Crown immunity from the application 
of statute law, the federal administra- 
tion’s liability and the defence of legal 
authority, and procedural privileges and 
immunities of the Crown. Last year saw 
the start of a study on limitation periods 
in federal law. This will endeavour to 
eliminate procedural anomalies resulting 
from application of provincial limitation 
laws in actions involving the federal 
crown. The first draft of a paper on this 
subject was submitted in March 1988. 


A study on the liability of the Crown and 
its agents resulted in a first draft in 
March 1988. A second study on federal 


fiscal immunity focused on the economic | 


consequences of the application of sec- 

tion 125 of the Constitution Act, 1867. It 
indicated that no serious financial conse- 
quences would result from such applica- 


tion. A preliminary version, submitted in 
February 1987, will be examined at a 
study session in June 1988. 


Administrative institutions and action 
continue to be a major research theme of 
the Administrative Law Project. In line 
with the current concern with forms and 
transformation of administrative institu- 
tions, we undertook a preliminary study 
| on the assessment of environmental 
impacts. This report should be available 
| in July 1988. Before preparing a more 
general document on the consequences of 
choices between available models, other 
_ preliminary studies will have to be done. 


The studies on administrative appeals and 
the federal ombudsman, announced in 
our Fifteenth Annual Report, are at dif- 
ferent stages of completion. A prelimi- 
nary study of administrative appeals was 
delayed until 1989-90. The final version 
_of the study paper on the Australian 
Administrative Appeals Tribunal will be 
published in 1989. The study on a pro- 
posal for creation of an office of Federal 
Ombudsman is continuing. The main 
_ document has been revised and one con- 
_sultation held. In 1988-89 we plan to 
carry out a survey of the attitudes of fed- 
eral parliamentarians to the ombudsman 
proposal. We will also be examining the 
types of cases handled by provincial 
ombudsmen. These studies will give a 
clearer indication of the duties and terms 
of reference of the proposed federal 
| ombudsman. 


Consultations and final revision of the 
study paper on the Immigration Appeal 
Board will be completed during 1988-89. 
Internal reforms already implemented 
with our assistance should be continued 
under the proposed Immigration and Ref- 
ugee Board, which will supersede the 

/ present Immigration Appeal Board. The 
Commission is also monitoring the prog- 
tess of the Public Service Commission 
study on appeal boards, in which it par- 
ticipated. 
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The following projects are planned for 
1988-89: continuing research on pollu- 
tion control, government inspection, 
financial incentives, crown liability and 
administrative decision making with a 
view to consolidating past work; further 
work on the proposal for a federal 
ombudsman; a symposium on Adminis- 
trative Law in the Administrative State 
co-sponsored with the Faculty of Law at 
the University of Toronto. The Commis- 
sion also intends to begin a study on a 
proposal for further widening of concur- 
rent jurisdiction of the Federal Court of 
Canada and the provincial superior 
courts. Preliminary discussions on this 
subject were held with the Canadian Bar 
Association during the summer of 1987. 


Human Rights 


The Commission has begun to expand its 
research activities into the human rights 
field, with the help of Stanley A. Cohen, 
Special Counsel, Charter of Rights. 


The bulk of our current legislation was 
developed before the enactment of our 
Canadian Charter of Rights and Free- 
doms and modern Human Rights statutes. 
The Commission has found that, at this 
stage in the infancy of the Charter, and in 
the aftermath of Supreme Court of 
Canada pronouncements concerning the 
paramount importance of Human Rights 
legislation, we increasingly confront laws 
and institutions that are in flux and 
require improvement. 


Since the Commission’s inception, work 
in virtually every area of concern has 
been rights-oriented. This feature of our 
endeavours has been especially pro- 
nounced in the field of Criminal Proce- 
dure. The Commission’s philosophy as 
expressed in Report 32, Our Criminal 
Procedure strongly attests to this fact. 
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During the past year, under the umbrella 
of our existing research programme we 
have begun in a modest fashion to 
explore the larger dimensions of human 
rights in the Canadian legal context. In 
future we plan to enhance our involve- 
ment in the field of human rights. To this 
end, we have commissioned a study to 
explore the policy dimension of the fed- 
eral jurisdiction over the field of human 
rights. We have also established contact 
with the Canadian Human Rights Com- 
mission, the Public Inquiry Into The 
Administration of Justice and Aboriginal 
People in Manitoba and the Royal Com- 
mission on The Donald Marshall, Jr., 
Prosecution in Nova Scotia. Indeed, we 
have embarked upon a joint venture with 
the Manitoba Inquiry to study the impact 
of the sentencing process on the Native 
offender in Canada. Also, we have com- 
missioned a study by a leading Canadian 
scholar on public international law in the 
Canadian legal context, in particular, the 
context of the Canadian Charter of Rights 
and Freedoms and legal rights and are 
now supporting her independent research 
endeavours. 


In the near future, we anticipate the 
establishment of an advisory group to 
assist us in determining developmental 
strategies for our continuing work in 
human rights. The most important task of 
this working group will be to identify 
subjects upon which the Commission can 
make a unique contribution. Our study 
on the federal dimensions of human 
rights in Canada should provide a suita- 
ble focus for this initial exercise. The 
selection of topics is crucially important 
to ensuring the ultimate usefulness of the 
Commission’s contributions in this field. 


CONSULTATIONS 


In a democratic society the law depends 
upon a broad consensus to achieve an 
effective ordering of social relations. To 
reflect in our laws the aspirations of all 
Canadians, the Commission seeks to 
involve the public in our decision-making 
process through formal and informal con- 
sultations. We believe the more we can 
encourage people, whether professionals 
or members of the general public, to dis- 
cuss ideas about law and principles of 
law, the greater their awareness will be of 
approaches to law and the greater the 
opportunity for effective change in the 
way law affects individuals on a day-to- 
day basis. To this end the Commission, 
over the years, has organized public 
meetings on issues such as physical disci- 
pline of children by parents and teachers, 
wife battering, vandalism, and violence 
in sports. We also consult on a regular 
basis with judges from all jurisdictions, 
members of police forces and the RCMP, 
defence lawyers, Crown prosecutors, law 
professors and other specialized groups 
and individuals. We receive very valua- 
ble advice from these groups and individ- 
uals and their contribution is an essential 
element in the development of our rec- 
ommendations. 
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Regular Consultations 
Criminal Law 


As part of the accelerated Criminal Law 
Review, the Commission regularly con- 
sults with major interest groups. These 
include an advisory panel of judges from 
across Canada; a delegation of defence 
lawyers nominated by the Canadian Bar 
Association; chiefs of police; legal schol- 
ars chosen by the Canadian Association 
of Law Teachers; and representatives 
from the federal and provincial govern- 
ments. Through these consultations, the 
Commission benefits from the advice of 
key players in the criminal justice 
system. 


This year meetings were held in Quebec 
City, Winnipeg and Halifax. Discussion 
focused on criminal procedure and dealt 
with topics such as electronic surveil- 
lance, search and seizure, disposition of 
seized property, investigative tests, com- 
pelling appearance, interim release and 
pretrial detention. 


The Commission wishes to thank all our 
consultants for donating their time and 
contributing so generously to the cause of 
law reform: 


Advisory Panel of Judges 


The Hon. Madam Justice Claire Barrette- 
Joncas, Superior Court of Québec, Montréal 


The Hon. Mr. Justice William A. Craig, 
Court of Appeal of British Columbia, 
Vancouver 


The Hon. Mr. Justice Fred Kaufman, Court 
of Appeal of Québec, Montréal 


The Hon. Mr. Justice Gérard V. La Forest, 
Supreme Court of Canada, Ottawa 


The Hon. Mr. Justice Antonio Lamer, 
Supreme Court of Canada, Ottawa 


The Hon. Patrick J. LeSage, Associate Chief 
Judge, Ontario District Court, Toronto 


LT a9 Sa) oe Ul gD 48 RS 


The Hon. Mr. Justice Angus L. MacDonald, 
Supreme Court of Nova Scotia, Appeal 
Division, Halifax 


The Hon. Mr. Justice Alan B. Macfarlane, 
Court of Appeal of British Columbia, 
Vancouver 


The Hon. Mr. Justice G. Arthur Martin, 
Court of Appeal of Ontario, Toronto 


The Hon. Mr. Justice Melvin Rothman, Court 
of Appeal of Québec, Montréal 


The Hon. Mr. Justice William A. Stevenson, 
Court of Appeal of Alberta, Edmonton 


The Hon. Mr. Justice Calvin F. Tallis, Court 
of Appeal of Saskatchewan, Regina 


Judge Louis-Philippe Landry, Superior Court 
of Québec, Hull 


Judge Bernard Grenier (Cour des sessions de 
la paix) Montréal 


Judge André St-Cyr (Tribunal de la jeunesse) 
Montréal 


Judge Jean B. Falardeau (Cour des sessions 
de la paix) Montréal 


The Hon. Judge Stephen Borins, District 
Court of Ontario, Toronto 


The Hon. Judge Robert Salhany, District 
Court, Kitchener 


In addition, judges from the local com- 
munities are usually added to the advi- 
sory group when it meets in various 
regions of the country. 


Delegation from the Canadian Bar 
Association 


Mr. G. Greg Brodsky, Q.C., Winnipeg 
Mr. Edward L. Greenspan, Q.C., Toronto 
Mr. Morris Manning, Q.C., Toronto 


Mr. Serge Ménard, Batonnier du Québec 


Mr. Joel E. Pink, Q.C., Halifax 
Mr. Michel Proulx, Montréal 
Mr. Marc Rosenberg, Toronto 
Mr. Donald J. Sorochan, Vancouver 


Representatives from the Canadian 
Association of Chiefs of Police 


‘Chief Greg Cohoon, Moncton Police Force, 
Moncton 


Deputy Chief Thomas G. Flanagan, Ottawa 
Police Force, Ottawa 


Chief Robert Hamilton, Hamilton-Wentworth 
Regional Police, Hamilton 


Chief Collin Millar, Hamilton-Wentworth 
Regional Police, Hamilton 


Mr. Guy Lafrance, Montréal Urban 
Community, Montréal 


| 
‘Chief Herbert Stephen, Winnipeg Police 
Department, Winnipeg 

| 

Staff Sgt. John Lindsay, Edmonton Police 
Force, Edmonton 


Canadian Association of Law Teachers 


Professor Bruce Archibald, Dalhousie 
University 


Professor Eric Colvin, University of 
Saskatchewan 


Professor Anne Stalker, University of Calgary 


Professor Donald R. Stuart, Queen’s 
University 


Federal/Provincial Government Group 


Daniel Préfontaine, Assistant Deputy 
Minister, Department of Justice, Ottawa 


John Mclsaac, Department of Justice, Ottawa 
Fred Bobiasz, Solicitor General, Ottawa 
Edwin A. Tollefson, Q.C., Co-ordinator, 


Criminal Code Review, Department of 
Justice, Ottawa 


19 


Law 
Reform 
Commission 


of 
Canada 


David Whellams, Solicitor General, Ottawa 


Howard Morton, Q.C., Director, Crown Law 
Office, Ministry of the Attorney-General of 
Ontario 


Jeff Casey, Senior Crown Counsel, Ministry 
of the Attorney-General of Ontario 


M* Jean-Francois Dionne, Québec 
M* Daniel Grégoire, Québec 
Richard Hubley, P.E.I. 

Robert Hyslop, Nfld. 


Ronald Richards, Nfld. 


Administrative Law 


Following the June 1987 publication of 
the consultation document entitled 
Towards a Modern Federal Administra- 
tive Law, a series of preliminary consul- 
tations were held at the Learned Societies 
meetings in May and June 1987 to ascer- 
tain the views of jurists and teachers of 
political science and public administra- 
tion, notably the Canadian Association of 
Law Teachers and the Canadian Political 
Science Association. In June 1987, the 
consultation document was distributed to 
the members of the Senate and House of 
Commons, whose views will be incorpo- 
rated in the draft report, Our Administra- 
tive Law. 


Some major developments in 1987-88 
contributed to the advancement of admin- 
istrative law reform. First, special distri- 
bution of the consultation document was 
extended to law faculties, where it was 
widely circulated and debated in several 
administrative law courses. It was also 
the topic of a special consultation at a 
joint workshop of the Canadian Associa- 
tion of Law Teachers and the Canadian 
Political Science Association at the 
Learned Societies Conference at 
McMaster University in June 1987, and 
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at the annual meeting of the Administra- 
tive Law Group of the Society of Public 
Teachers of Law at the University of 
Warwick, England, in April 1988. 
Finally, the document was examined in a 
series of consultations in each province 
between September 1987 and April 1988 
and at several meetings in Ottawa. The 
Commission took steps to gather the 
opinions of senators and members of Par- 
liament, the Canadian Bar Association, 
senior Justice Department officials, 
members and senior officials of federal 
departments and independent agencies, 
members of provincial law reform com- 
missions, and judges of the Federal Court 
of Canada. Many responses were 
received from jurists in the Common- 
wealth and other countries. These consul- 
tations were useful to the Commission in 
developing its program of research on 
administrative law reform and co-ordinat- 
ing its work with that of the academic 
community and with the concerns of the 
legal community as a whole. 


Consultations were held in the following 
universities and institutions between Sep- 
tember 1987 and April 1988: 


Université de Montréal, Faculty of Law 
(Centre de recherche en droit public and 
Université de Sherbrooke, Faculty of Law), 


McGill University, Faculty of Law (and 
Université du Québec 4 Montréal, 
Department of Legal Sciences), 


Osgoode Hall Law School, York University, 


University of New Brunswick, Faculty of 
Law (and St. Thomas University), 


Université de Moncton, School of Law and 
Public Administration Programs, 


Dalhousie University, Law School and School 
of Public Administration, 


Université Laval, Faculty of Law and Ecole 
nationale d’administration publique, 


University of Western Ontario, Faculty of 
Law, 


University of Windsor, Faculty of Law, 


University of Saskatchewan and Native Law 
Centre, 


Law Reform Commission of Manitoba and 
the University of Manitoba Law School (and 
the University of Winnipeg), 


University of Alberta and Canadian Institute 
of Resource Law, 


University of Victoria, Faculty of Law, 


University of British Columbia, Faculty of 
Law (and Simon Fraser University). 


Public Meeting 
Québec City 


On January 26, 1988, more than 200 
people, representing some 125 organiza- 
tions, attended the Commission’s fifth 
public meeting in the Palais de Justice. 


The people of Québec City enthusiasti- 

cally took part in the forum by presenting 
their views on such topics as family viol- 
ence, criminal intoxication and endanger- 


ing. 


These public meetings are always an 
interesting and informative way for the 
Commission to consider the public’s per- 
ceptions and attitudes on law reform. In 
Québec City, the Commission received a 
number of valuable suggestions that will 
be taken into consideration when formu- 
lating its final recommendations. 


We would like to thank the members of 
the Centre Communautaire juridique de 
Québec for co-sponsoring this event and 
the people of Québec for their advice, 
help and kind hospitality. 
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Special Consultations 


The category of special consultations is 
meant to describe specific consultative 
events held with groups, institutions or 
professionals who are concerned with the 
work of the Commission. This past year 
the Commission participated in the fol- 
lowing events. 


International Conference on Reform of 
the Criminal Law 


The Commission was pleased to co-spon- 
sor and participate in the prestigious 
founding meeting of the International 
Society for the Reform of the Criminal 
Law. The conference, which took place 
on July 26-29, 1987 at the Inns of Court 
in London, brought together an interna- 
tional group of law reformers, senior 
government officials, politicians (includ- 
ing 17 Attorneys General), judges, mem- 
bers of the Bar, academics and the press 
to examine and exchange views on the 
future direction of criminal law reform. 
Participants at the Conference looked at 
all aspects of the process of reform and at 
all the possible outcomes of reforms in 
specific areas such as homicide, theft and 
fraud, and sexual offences. 


A second meeting of the society will be 
held in August 1988 in Ottawa. The topic 
of discussion will be sentencing reform. 


Consultation on Plea Discussions 


Over the past many months the Commis- 
sion has been engaged in a process of 
consultation with respect to its Draft 
Working Paper on Plea Discussions and 
Agreements. The subject is one which 
has an intimate relationship to the daily 
operation of the criminal justice system 
and yet remains highly controversial. 
While the Commission has an effective 
process of regular consultation on all of 
its criminal procedure studies it was felt 
that the unique character of this area of 
the law justified the creation of a more 
extensive advisory process. Thus, in 
addition to the Commission’s proposals 
being subjected to its ordinary advisory 


[RS Fe A aS aS 


process (embracing the close scrutiny of 
our five major consultative groups) spe- 
cial workshops were convened with a 
broad spectrum of experienced legal 
professionals who are generally familiar 
with the Commission’s work. These rep- 
resentatives from the bench and the pros- 
ecuting and defence bar from across the 
country participated in the four sessions 
on the reform of plea bargaining prac- 
tices that were held in the cities of Winni- 
peg, Vancouver, Toronto and Montreal. 


The Commission wishes to thank the fol- 
lowing special consultants for their inva- 
luable assistance in the development of 
this important project: 


Winnipeg — December 8th, 1987 


Associate Chief Justice The Hon. 
Mr. Richard J. Scott 
The Hon. Mr. Justice Theodore M. Glowacki 
The Hon. Madam Justice Ruth Krindle 
His Honour Judge R.L. Kopstein 
His Honour Judge C. Newcombe 
Mr. G. Gregory Brodsky, Q.C. 
Mr. David G. Frayer, Q.C. 
Mr. John P. Guy, Q.C. 
Mr. Peter M. Kremer 
Mr. Jeffrey Gindin 
Mr. Stuart J. Whitley 
Mr. Hersch E. Wolch, Q.C. 


Vancouver — December 10th, 1987 


The Hon. Mr. Justice Wallace T. Oppal 
The Hon. Mr. Justice Samuel M. Toy 
His Honour Judge Gordon H. Johnson 
His Honour Judge K.J. Libby 

His Honour Judge Douglas T. Wetmore 
His Honour Judge Randall S.K. Wong 
Mr. Leonard T. Doust 

Mr. John E. Hall, Q.C. 

Mr. P.W. Halprin 

Mr. R.T. Israels 

Mr. H.A.D. Oliver, Q.C. 

Mr. G.B. Purdy 

Mr. Ernie Quantz 

Mr. Scott Van Alstine 

Mr. Herbert F. Weitzel 


Toronto — March 10th, 1988 


The Hon. Mr. Justice Gregory T. Evans 
The Hon. Mr. Justice Eugene G. Ewaschuk 
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The Hon. Mr. Justice John G.J. O'Driscoll newsletter, Law Reform, containing news _ forms and legal language. The Law 
His Honour Judge David Humphrey from the various law reform bodies in Reform Commission was happy to take 


His Honour Judge S.M. Harris Canada and abroad was continued. We part in planning the event at the Govern- 
‘hat Hie Saas attended the meeting of the Law Reform ment Conference Centre along with the 
i Austin M. Comper: 0.C. Conference of Canada. Canadian Law Information Council. 
Ms. Marlys A. Edwardh ; ae teks 
“Mr. Edward L. Greenspan, Q.C. As in other years, the Commission The Commission has been co-operating 
iMr. Alan D. Gold worked closely with the Canadian Bar with and exchanging ideas with the Royal 
Mr. Douglas C. Hunt, Q.C. Association. We reported, as is our cus- Commission on the Donald Marshall Jr. 
Mr. Morris Manning, Q.C. tom, to both the mid-winter meeting and _ Prosecution. As well we are co-sponsor- 
Mr. G.H. McCracken, Q.C. the annual meeting. As noted earlier in ing a study and participating with the 
Ms. Bonnie Wein this report, we jointly organized the Law- __ research committee of the Public Inquiry 
| Day dinner in Ottawa at which the guest into the Administration of Justice and 
Montreal — March 22nd and May 3rd, speaker was the Minister of Justice, the Aboriginal People. 
| 1988 Honourable Ray Hnatyshyn. At this din- 
) d ner, the third annual Scales of Justice The Administrative Law Project did some 
ie. abe ae aes ena Awards were presented to media figures __ preliminary research in 1986-87 on statu- 
| Associate Chief Judge Jean-Pierre Bonin who contributed to a better understanding tory offences, with a view to supporting 
“Mr. Claude Bélanger, Q.C. of the legal system of Canada. Justice Department initiatives in this 
| Mr. Jacques Letellier, Q.C. area. At a meeting with senior Justice 
Mr. Francois Daviault The Commission continued its close Department officials in January 1988 for 
His Honour Judge Bernard Grenier association with the Canadian Associa- the purpose of planning research on 
His Honour Judge Jean Sirois tion of Law Teachers (CALT), participat- administrative law, the Commission 
Mr. Serge Ménard ing in the organization of its annual decided to undertake a joint project. This 
(Mr. Claude Parent meeting in Windsor, and consulting with _ initiative let to organization of a joint 
(Mr. André Vincent the criminal law and administrative law conference with the Justice Department 
teachers at that time. We maintainasum- and the Office of Privatization and Regu- 
| mer research intern programme, as well latory Affairs on the theme ‘‘Responses 
| as contact people in each Canadian law to Non-compliance with Legal Stand- 
‘CO-OPERATION WITH school. This year, the CALT-LRC Award ards.’’ This conference, held in Ottawa in 
OTHER INSTITUTIONS for an outstanding contribution to legal May 1988, was designed to lend direct 
During the course of the last year, the research and law reform went to Profes- support to the efforts of the Department. 
‘Commission continued to co-operate with Sr J.C. Smith of The University of Brit- _It brought together academics from 
‘many other institutions involved in law ish Columbia. Canada, the United Kingdom and the 
reform activities. We continued our co- United States, as well as senior federal 


public servants and Administrative Law 
Project consultants, who helped plan and 
organize the study session. The Commis- 
sion intends to follow up on develop- 
ments arising from this study session, 
since the topic is part of its current work. 
The conference proceedings were 
recorded and will probably be available 
to the public in 1988-89. 


Operation with the two legal departments 
of the federal government — the Depart- 
‘ment of Justice and the Department of 
the Solicitor General — and provincial 


governmental officials. 


We remained in contact with the Cana- 

dian Judicial Council, the Canadian 

Judges Conference, the Canadian Insti- Professor J.C. Smith 
tute for the Administration of Justice, the __ recipient of the 1988 
Society for the Reform of Criminal Law, CALT-LRC Award. 
the John Howard Society and the Cana- 


Mt 


dian Criminal Justice Association. Professor Robert Eagleson, distinguished 
Australian scholar and Plain English spe- 
Our close co-operation continued with cialist visited Ottawa in July 1988 and 
other Canadian law reform agencies and lectured to over 300 enthusiastic people 
‘Similar bodies around the world. The about the simplification of government 
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Over the past year, Administrative Law 
Project consultants co-operated with fed- 
eral bodies with a view to contributing to 
the reform of administrative law and pro- 
cedures. They presented papers and par- 
ticipated in seminars and workshops on 
such subjects as environmental law (Qué- 
bec, October 1987), reform of the federal 
law on environmental protection 
(Toronto, October 1987), the evolution 
of Canadian administrative law (Société 
de droit administratif du Québec, Mont- 
réal, May 1988), the public service 
appeal procedure (Toronto, November 
1987), reform of Quebec government 
agencies (Université Laval, December 
1987), the role of administrative tribunals 
(4th Conference of the Council of Cana- 
dian Administrative Tribunals, Ottawa, 
May 1988), the Commission’s research 
on administrative law (Institute of Public 
Administration of Canada, regional 
subgroup, Moncton, New Brunswick, 
November 1987). This co-operation 
involved such organizations as the federal 
departments of Justice and the Environ- 
ment, the Public Service Commission, 
the Canadian Institute for the Administra- 
tion of Justice, the Canadian Environ- 
mental Law Association, the Council of 
Canadian Administrative Tribunals, and 
the Institute of Public Administration of 
Canada. 


Commissioner Joseph Maingot, Q.C. 
was requested by the Standing Commit- 
tee of the House of Commons on Labour, 
Employment and Immigration to do a 
study of their research needs. Following 
a thorough study of the issues in late 
1987 and early 1988, he submitted a 
report to them including recommenda- 
tions about the role of researchers and of 
Members concerning research support for 
the committee. 
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1. Mr. Justice Allen M. Linden, President, L.R.C.; 2. Gilles Létourneau, Vice-President, 
L.R.C.; 3. James O’Reilly, Research Officer, L.R.C.; 4. Chief G.D.J. Cohoon, Moncton 
Police Force; 5. Prof. Anne Stalker, University of Calgary; 6. Prof. Donald R. Stuart, 
Queen’s University; 7. Pat Healey, Consultant, L.R.C.; 8. Sally Morrow, Assistant 
Consultation Administrator; 9. Carole Kennedy, Consultation Administrator; 10. Prof. Bruce 
Archibald, Dalhousie University; 11. Dr. Jim Jordan, Research Officer, L.R.C.; 12. Chief 
Herbert Stephen, Winnipeg Police Department; 13. Deputy-Chief Tom Flanagan, Ottawa 
Police Force; 14. Chief Colin Miller, Hamilton-Wentworth Regional Police; 15. Joseph 
Maingot, Q.C., Commissioner, L.R.C.; 16. Her Honour Judge Michéle Rivet, 
Commissioner, L.R.C.; 17. John Frecker, Commissioner, L.R.C.; 18. D.J. Sorochan, 
Barrister, Vancouver; 19. Serge Ménard, Batonnier du Québec; 20. Prof. Pierre Béliveau, 
University of Montreal; 21. Guy Lafrance, Montreal Urban Community; 22. Marc 
Rosenberg, Barrister, Toronto; 23. Prof. Eric Colvin, University of Saskatchewan; 24. Stan 
Cohen, Project Co-ordinator, L.R.C. 
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ADMINISTRATION 


The operations of the Commission are 
the responsibility of the Secretary of the 
Commission, who is the ranking public 
servant of the Commission. He is 


assisted by the Director of Operations. 


Meetings 


Activities continued again this year at a 
brisk pace. The Commission held thirty- 


\three formal meetings. 


‘Regional Operations 


‘Within a year of its establishment, the 
‘Commission had opened a Québec 
‘regional office, located in the city of 
|Montréal. This presence in the civil-law 
‘province has proved invaluable to the 
‘Commission in the fulfilment of its statu- 
tory responsibility to reflect ‘‘the distinc- 
tive concepts and institutions of [both] 
the common law and civil law legal sys- 
tems in Canada, and the reconciliation of 
differences and discrepancies in the 
expression and application of the law 
arising out of differences in those con- 
cepts and institutions; .....’ (Law Reform 
Commission Act, section 11(b)). The 
Commission is well attuned to the think- 
ing and aspirations of the legal commu- 
‘nity and the general public in Québec. 


‘Through smaller operations in Vancouver 
and Toronto, the Commission maintains 
a presence which is conducive to a more 
active involvement of Canadians in fed- 
eral law reform in these regions of the 
country. 
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Official Languages Policy 


The Commissioner of Official Languages 
recognized the excellent record of the 
Commission in the application of the 
official languages policy and to this 
effect the Commission has received trib- 
utes from the Official Languages Com- 
missioner which indicates “‘consistently 
high achiever.’’ The Commission intends 
to maintain its record. 


Translation 


The Commission wishes to express its 
gratitude to the translators of the Depart- 
ment of the Secretary of State, who 
translate the Commission’s publications 
into French or English, as the case may 
be. In particular, we would like to thank 
Messrs. Richard Jacques, Pierre 
Ducharme, and Ms. Marcelle Gendron, 
for their outstanding work over the years. 


Library 


The library of the Law Reform Commis- 
sion maintains a core collection of Cana- 
dian and foreign legal materials and 
publications of other law reform bodies 
from around the world. Books and docu- 
ments in other fields are acquired as 
needed, depending on the priorities of the 
Commission’s projects. The library pro- 
vides reference and inter-library loan 
services to support the needs of the 
researchers. 
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Personnel 


As in the past, during the fiscal year 
under review, ending March 31, 1988, 
the personnel strength of Commission 
varied according to seasonal and func- 
tional factors. The Commission utilized 
the services of ninety research consult- 
ants at some point during that period (see 
Appendix H). They were all retained on a 
contractual basis in accordance with sub- 
section 7(2) of the Law Reform Commis- 
sion Act. All of the support staff, with 
the occasional exception of temporary 
office assistants, are public servants. The 
Commission this year used forty-three of 
the forty-four authorized person years. 


Not included in this figure, but worth 
mentioning, are certain temporary 
employees whose assistance to the oper- 
ating of the Commission has been invalu- 
able. The Commission’s enormous 
mailing operations at the time of releases 
of new publications were greatly helped 
by the assistance of persons sponsored by 
the Ottawa and District Association of 
the Mentally Retarded. 


Information Services 


The law reform message was carried to 
the Canadian public through the media, 
several of them taking an active interest 
in the Commission’s work. More than 
800 articles and editorials contained 
comments on our publications last year. 
The Commission members and consult- 
ants have always made themselves avail- 
able for interviews. This year more than 
200 interviews were conducted and aired 
by such television programmes as *“The 
National,’’ ‘‘The Journal,’’ ‘‘Téléjour- 
nal,’’ ‘‘Le Point,’’ ‘‘Droit de parole,”’ 
‘‘Impact,’’ ‘‘Webster Show,’’ ‘*Canada 
AM,”’ ‘‘Morningside,’’ ‘‘Ce Soir,”’ 
““W5,”’ ‘‘Newsday,’’ ‘‘The Fifth Estate’; 
and radio programmes such as “‘As It 
Happens,”’ “‘L’ informateur,’’ ‘‘Présent 
national,’’ ‘‘La filiére,’’ “‘Prisme,”’ 
‘“‘T’événement,”’ ‘‘L’heure juste,’ 
‘‘Ontario Morning,’’ ‘‘Speaking Out,”’ 
‘‘Edmonton Today,’’ ‘“CKO Radio 
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News,’’ ‘‘Metro Morning,”’ ‘‘Vie pri- 
vée,’’ ‘‘Day Break,’’ ‘“‘Impact Alman- 
ach,’’ ‘‘All in a Day,’’ ‘‘Saskatchewan 
Today,’’ ‘‘The House,”’ ‘‘Insight,”’ 
‘“Afternoon Show,’’ ‘‘D’un soleil a 
l’autre,’’ ‘‘L’orient Express,’’ “‘World 
Today,’ ‘‘The Dave Rutherford Show,”’ 
‘‘Open House,’ ‘‘Radio Noon,’’ “‘Mid- 
day,’’ and ‘‘Cross Country Checkup’’. 
We have also published several ‘“Dia- 
logue on Law Reform’’ pages in the 
National, the Canadian Bar Foundation 
newspaper, in addition to 514 special fea- 
tures about our new Reports and Working 
Papers, in Barreau of the Québec Bar, Le 
Monde Juridique and in the Lawyers 
Weekly. 


FISCAL YEAR 1987-88 


Expenditures by Standard Object* 


Finances 


The Commission was alloted a budget of 
$4,710,000 for fiscal year 1987-88. Of 
that amount, a sum of $4,305,518 
(91.4%) was spent by the organization 11 
the course of doing business. The amour 
unspent, $404,482, is attributable in par 
to unforeseen delays in completing some 
contracted research work and reductions 
in printing, distribution of research docu 
ments, postage and travel. (Please refer 
to table for budget breakdown: figures 
are still subject to final audit). 


$ 
4,710,000 


01 Personnel Salaries & Wages 
(including employee benefits) 


02 Transportation & Communications 


03 Information 


04 Professional & Special Services 


OS Rentals 

06 Purchased Repair & Upkeep 
07 Materials & Supplies 

09 Furniture & Equipment 

12 Other Expenditures 


TOTAL 
Amount unspent 


* Figures supplied by Supply and Services Canada 


General Administration 


Included under this heading are: informa- 
tion and library service; mail and records 
management; material, property and tele- 
communications management; text pro- 

cessing, and secretarial services; printing 
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1,855,042 


429,079 
LO FIS9 
1,527,345 
64,379 
38,835 
134,672 
G5,922 
85 


4,305,518 4,305,518 


404,482 


and duplicating services; personnel serv- 
ices and contract administration. During 
the year under review, considerable sav- 
ings were realized with the reorganiza- 
tion of secretarial services, as well as 
distribution methods. 
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VISITORS 


During the year under review, we were 
dleased to receive the following visitors 
at the Commission: 


The Honourable Senator Jean Bazin, Vice- 
President, Canadian Bar Association 

Mr. John E.S. Briggs, Royal Commission on 
he Donald Marshall Prosecution, Halifax, 
Nova Scotia 


~arolyn Fan Coder, 25 Belize Park Gardens, 
ondon, Journalist 


Ms. Pat File, National Association of Women 
ind the Law 
| 


Professor Benjamin Geva, Osgoode Hall Law 
School 


Mr. Ken Keith, Law Commission of New 
Zealand 


?rofessor Jeremy McBride, Faculty of Law, 
University of Birmingham, England 


Professor John McEldowney, School of Law, 
University of Warwick, Warwick, England 


Ms. Prue Oxley, Law Commission, New Zea- 
and 
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Ms. Jennifer Pothier, University of Ottawa 
Women’s Caucus 


Dean J.R.S. Prichard, Faculty of Law, U. of 
Toronto 


Mr. Marc Robert, Magistrat a l’administra- 
tion centrale de la justice, Paris, France 


Professor C.K. Rowland and Mrs. Rowland, 
University ofKansas, Lawrence, Kansas 


Mr. Mel Smith, Department of Justice, Dep- 
uty Secretary for Justice, New Zealand 


Xiao Tong-Zaen, Legislative Affairs, State 
Council, People’s Republic of China 


His Honour Judge Vanikkul, Office of Judi- 
cial Affairs, Bankok, Thailand 


Ms. Margaret C. Venault, University of 
Auckland, Member of the Board of Directors 
of the Accident Compensation Corporation, 
Auckland, New Zealand 


His Excellency Jaime Vical, Ambassador of 
Columbia 


Sun Wanzhong, Director General, Legislative 
Affairs, State Council, People’s Republic of 
China 


Professor Geoffrey Wilson, School of Law, 
University of Warwick, Warwick, England 


Mr. Jean-Marie Woehrling, Vice-président, 
Tribunal Administratif de Strasbourg, France 
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The Reports along with the response of 
Parliament and other institutions to our 
recommendations are listed below. 


1. Evidence (1975) 

An Act to enact the Access to Information 
Act and the Privacy Act, to amend the 
Federal Court Act and the Canada 
Evidence Act and to amend certain other 
Acts in consequence thereof, S.C. 1980- 
81-82-83, c. 111 (Code ss. 43(4), 89(c)). 


An Act to amend the Criminal Code in 
relation to sexual offences and other 
offences against the person and to amend 
certain other Acts in relation thereto or 
in consequence thereof, S.C. 1980-81- 
82-83, c. 125 (Code s. 88(b)). 


Young Offenders Act, S.C. 1980-81-82- 
83, c. 110 (Code ss. 16, 51). 


Canadian Charter of Rights and 
Freedoms, Constitution Act, 1982, Part I 
of Schedule B, Canada Act 1982, c. 11 
(U.K.), s. 24(2) (Code s. 15). 


Bill S-33, ‘‘An Act to give effect, for 
Canada, to the Uniform Evidence Act 
adopted by the Uniform Law Conference 
of Canada’’ first reading November 18, 
1982, Senator Olson. 


2. Guidelines — Dispositions and 
Sentences in the Criminal Process 
(1976) 

Young Offenders Act, S.C. 1980-81-82- 

83, c. 110 (Code:ss. 26,51). 


Publication of a policy paper by the 
Government of Canada, Sentencing 
(February 1984). 
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An Act to Amend the Criminal Code 
(Victims of Crime), S.C. 1988, c. 30. 


Bill C-155, ‘‘An Act to Amend the 
Criminal Records Act,’’ first reading, 
August 25, 1988, The Solicitor General 
of Canada. 


Bill C-154, ‘‘An Act to Establish the 
Office of the Correctional Investigator, 
first reading, August 25, 1988, The 
Solicitor General of Canada. 


Proposed Amendments to the Parole Act 
and the Penitentiary Act, The Solicitor 
General of Canada, August 16, 1988. 


3. Our Criminal Law (1976) 
Publication of a policy paper by the 
Government of Canada, The Criminal 
Law in Canadian Society (August 1982). 


Criminal Law Amendment Act, 1985, 
S.C. 1985, c. 19 (Repeal of Code ss. 
423(2) (Conspiracy) and 253 (Venereal 
Diseases)). 


Report of the Special Committee on 
Pornography and Prostitution (Paul 
Fraser, Chairman), Pornography and 
Prostitution (1985). 


4. Expropriation (1976) 
Amendments to National Energy Board 
Act (Bill C-60) S.C. 1980-8 1-82-83, c. 
80, assented to December 8, 1981, 
proclaimed in force March 1, 1983. 
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5. Mental Disorder in the Criminal 
Process (1976) 

Proposed Amendments to the Criminal 

Code (Mental Disorder), The Minister of 

Justice, June 23, 1986. 


6. Family Law (1976) 

Publication by the Department of Justice 
of a booklet entitled Divorce Law in 
Canada: Proposals for Change (1984). 


An Act to Amend the Divorce Act, S.C. 
1986, c. 3. 


Divorce Act, 1985, S.C. 1986, c. 4. 


7. Sunday Observance (1976) 
R. v. Big M Drug Mart, [1985] 1 S.C.R: 
295. 


8. The Exigibility to Attachment of 
Remuneration Payable by the 
Crown in Right of Canada (1977) 

Garnishment, Attachment and Pension 

Diversion Act, S.C. 1980-81-82-83, c. 

1004825: 


9. Criminal Procedure — Part I: 

Miscellaneous Amendments (1978 
Criminal Law Amendment Act, 1985, 
S.C. 1985, c. 19. (Code ss. 464, 485(2° 
485(3), 486, 491, 495, 553.1 and | 
574(5)). 


10. Sexual Offences (1978) | 
An Act to amend the Criminal Code in — 
relation to sexual offences and other 

offences against the person and to amei' 
certain other Acts in relation thereto or’ 
in consequence thereof, S.C. 1980-81- . 
82-83, c. 125. | 


An Act to Amend the Criminal Code and 
the Canada Evidence Act, §.C. 1987, c. 
24. 


An Act to Amend the Criminal Code 
(Victims of Crime), S.C. 1988, c. 30. 


11. The Cheque: Some Modernization 


(1979) 
Bill C-19, “‘An Act to amend the 
Criminal Code ...”’ first reading 


February 7, 1984, The Minister of 
Justice. 


12. Theft and Fraud (1979) 

Bill C-19, ‘“‘An Act to amend the 
Criminal Code ...’’ first reading 
February 7, 1984, The Minister of 
Justice. 


13. Advisory and Investigatory 
Commissions (1980) 

Under consideration by the Department 

of Justice. 


14. Judicial Review and the Federal 
Court (1980) 

Minister of Justice’s Draft proposal to 

amend the Federal Court Act (August 29, 

1983). 


15. Criteria for the Determination of 
Death (1981) 

Under consideration by the Department 

of Justice. 


a The Jury (1982) 

Criminal Law Amendment Act, 1985, 
5.C. 1985, c. 19. (Code ss. 554(1), 
560(1 )). 


7. Contempt of Court (1982) 

a C-19, ‘‘An Act to amend the 
-riminal Code ...’’ first reading 
Sebruary 7, 1984, The Minister of 
Justice. 

3ill C-263, ‘‘An Act to Amend the 
-riminal Code (Contempt of Court)’’ 
irst reading June 30, 1987, Mr. Kaplan. 
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Bill C-274, ‘‘An Act to Amend the 
Constitution Act, 1867, to Amend the 
Criminal Code and to Amend the Senate 
and House of Commons Act 
(Contempt),’’ first reading December 2, 
1987, Mr. Robinson. 


18. Obtaining Reasons before Applying 
for Judicial Scrutiny: Immigration 
Appeal Board (1982) 

Under consideration by the Department 

of Justice. 


19. Writs of Assistance and 
Telewarrants (1983) 

Criminal Law Amendment Act, 1985, 

SCOTS Ss Calo. 


20. Euthanasia, Aiding Suicide, and 
Cessation of Treatment (1983) 
Under consideration by the Department 

of Justice. 


21. Investigative Tests: Alcohol, Drugs 
and Driving Offences (1983) 

Criminal Law Amendment Act, 1985, 

S Ce 1985Ce 19: 


22. Disclosure by the Prosecution 
(1984) 

Under consideration by the Department 

of Justice. 


23. Questioning Suspects (1984) 
Publication entitled Report to the 
Attorney General By the Police 
Commission on the Use of Video 
Equipment by Police Forces in British 
Columbia (1986). 


24. Search and Seizure (1985) 
Criminal Law Amendment Act, 1985, 
S.C. 1985 6; 19? 


An Act to Amend the Criminal Code, the 
Food and Drugs Act and the Narcotic 
Control Act, S.C. 1988, c. 51. 


25. Obtaining Forensic Evidence: 
Investigative Procedures in Respect 
of the Person (1985) 

Under consideration by the Department 

of Justice. 
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26. Independent Administrative 
Agencies (1985) 

Under consideration by the Department 

of Justice. 


27. Disposition of Seized Property 
(1986) 

Criminal Law Amendment Act, 1985, 

S.CON9SS hc. 19. 


An Act to Amend the Criminal Code, the 
Food and Drugs Act and the Narcotic 
Control Act, S.C. 1988, c. 51. 


An Act to Amend the Criminal Code 
(Victims of Crime), S.C. 1988, c. 30. 


28. Some Aspects of Medical Treatment 
and Criminal Law (1986) 

Under consideration by the Department 

of Justice. 


29. Arrest (1986). 
Under consideration by the Department 
of Justice. 


30. Recodifying Criminal Law — 
Volume 1 (1986). 

An Act to Amend the Criminal Code, 

S.C. 1987, c. 13 (Draft Code s. 35). 


31. Recodifying Criminal Law: Revised 
and enlarged edition of Report 30 
(1987). 

Under consideration by the Department 

of Justice. 


Although the recommendations contained 
in Working Papers are not final, from 
time to time they do have an impact on 
legislation. Some current examples 
include the Canadian Environmental 
Protection Act, S.C. 1988, c. 22 (Work- 
ing Paper 44, Crimes Against the Envi- 
ronment (1985)), Bill C-54, “‘An Act to 
Amend the Criminal Code [Pornogra- 
phy]’’ Ist reading May 4, 1987 (Working 
Paper 50, Hate Propaganda (1986)), Bill 
C-89, ‘‘An Act to amend the Criminal 
Code (Victims of Crime),’’ (Working 
Paper 56, Public and Media Access to the 
Criminal Process (1987)) and An Act To 
Amend the Criminal Code (War Crimes) 
S.C. 1987, c. 37 (Working Paper 37, 
Extraterritorial Jurisdiction (1984). 


1. The Family Court (1974). 55 p. 


2. The Meaning of Guilt: Strict Liability 
(1974). 38 p. 


3. The Principles of Sentencing and 
Dispositions (1974). 35 p. 


4. Discovery (1974). 44 p. 


Restitution and Compensation (1974). 
25 p. (Bound with Working Paper 6.) 


6. Fines (1974). 30 p. (Bound with 
Working Paper 5.) 


Diversion (1975). 25 p. 
Family Property (1975). 45 p. 
Expropriation (1975). 106 p. 


10. Limits of Criminal Law: Obscenity: A 
Test Case (1975). 49 p. 


11. Imprisonment and Release (1975). 46 p. 
12. Maintenance on Divorce (1975). 40 p. 
13. Divorce (1975). 70 p. 


14. The Criminal Process and Mental 
Disorder (1975). 61 p. 


15. Criminal Procedure: Control of the 
Process (1975). 60 p. 


16. Criminal Responsibility for Group Action 
(1976). 68 p. 


24. 


Daye 


26. 


20, 


28. 


29% 


30. 


Blk. 


32: 
33: 
34. 
BoE 
36. 


a7. 


38. 
32. 
40. 
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APPENDIX B 
WORKING PAPERS 


. Commissions of Inquiry: A New Act 


(1977). 91 p. 


. Federal Court: Judicial Review (1977). 


54 p. 
Theft and Fraud: Offences (1977). 123 p. 


Contempt of Court: Offences against the 
Administration of Justice (1977). 69 p. 


. Payment by Credit Transfer (1978). 


126 p. 


. Sexual Offences (1978). 66 p. 


. Criteria for the Determination of Death 


(1979). 77 p. 


Sterilization: Implications for Mentally 
Retarded and Mentally Ill Persons 
(1979). 157 p. 


Independent Administrative Agencies 
(1980). 212 p. 


Medical Treatment and Criminal Law 
(1980). 136 p. 


The Jury in Criminal Trials (1980). 
164 p. 


Euthanasia, Aiding Suicide and 
Cessation of Treatment (1982). 79 p. 


The General Part: Liability and 
Defences (1982). 204 p. 


Police Powers: Search and Seizure in 
Criminal Law Enforcement (1983). 
356 p. 


Damage to Property: Vandalism (1984). 
65 p. 


Questioning Suspects (1984). 104 p. 
Homicide (1984). 117 p. 
Investigative Tests (1984). 166 p. 
Defamatory Libel (1984). 99 p. 


Damage to Property: Arson (1984). 
44 p. 


Extraterritorial Jurisdiction (1984). 
210 p. 


Assault (1984). 59 p. 
Post-Seizure Procedures (1985). 77 p. 


Legal Status of the Federal 
Administration (1985). 106 p. 
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41. 
42. 


. Behaviour Alteration and the Criminal 


Arrest (1985). 143 p. 
Bigamy (1985). 32 p. 


Law (1985). 48 p. 


. Crimes against the Environment (1985). 
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. Secondary Liability (1985). 53 p. 


. Omissions, Negligence and Endangering 


(1985). 42 p. 


. Electronic Surveillance (1986). 109 p. 
. Criminal Intrusion (1986). 25 p. 

. Crimes against the State (1986). 72 p. 
. Hate Propaganda (1986). 57 p. 


. Policy Implementation, Compliance and 


Administrative Law (1986). 105 p. 


. Private Prosecutions (1986). 51 p. 
. Workplace Pollution (1986). 94 p. 
. Classification of Offences (1986). 92 p. 


. The Charge Document in Criminal Cases 


(1987). 57 p. 


. Public and Media Access to the Criminal 


Process (1987). 106 p. 
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Anisman, Philip. A Catalogue of 
Discretionary Powers in the Revised 
Statutes of Canada 1970 (1975). 1025 p. 


The Immigration Appeal Board (1976). 
88 p. 


Carriére, Pierre and Silverstone, Sam. 
The Parole Process: A Study of the 
National Parole Board (1977). 157 p. 


Doern, G. Bruce. The Atomic Energy 
Control Board: An Evaluation of 
Regulatory and Administrative Processes 
and Procedures (1977). 85 p. 


Lucas, Alastair, R. The National Energy 
Board: Policy, Procedure and Practice 
(1977). 216 p. 


Mullan, David J. The Federal Court Act: 
Administrative Law Jurisdiction (1977). 
117 p. 


Issalys, Pierre and Watkins, Gaylord. 
Unemployment Insurance Benefits: A 
Study of Administrative Procedure in the 
Unemployment Insurance Commission 
(1978). 342 p. 


Seminar for Members of Federal 
Administrative Tribunals, April 5-7, 
1978. Speakers’ Remarks (1978). 253 p. 


Fox, David. Public Participation in the 
Administrative Process (1979). 174 p. 


. Franson, Robert T. Access to 


Information: Independent Administrative 
Agencies (1979). 80 p. 


. Issalys, Pierre. The Pension Appeals 


Board: A Study of Administrative 
Procedure in Social Security Matters 
(1979). 360 p. 


Janisch, H.N., Pirie, A.J. and Charland, 
W. The Regulatory Process of the 


Canadian Transport Commission (1979). 
151 p. 


. Seminar for Members of Federal 


Administrative Tribunals, March 19-22, 
1979. Selected Proceedings. Edited by 
C.C. Johnston (1979). 90 p. 


. Slayton, Philip. The Anti-dumping 


Tribunal (1979). 111 p. 


APPENDIX C 
AND CONFERENCE PAPERS 
15. Vandervort, Lucinda. Political Control 


19. 


A: 


ZA 


22: 


De 


24. 


of Independent Administrative Agencies 
(1979). 190 p. 


. Kelleher, Stephen. Canada Labour 


Relations Board (1980). 106 p. 


. Leadbeater, Alan. Council on 


Administration (1980). 88 p. 


. Seminar for Members of Federal 


Administrative Tribunals, March 1-12, 
1980, at Touraine, Québec. Speakers’ 
Remarks and Excerpts from Discussion 
Periods. Edited by C.C. Johnston 
(1980). 156 p. 


Eddy, Howard R. Sanctions, Compliance 
Policy and Administrative Law (1981). 
141 p. 


Johnston, Christopher C. The Canadian 
Radio-television and 
Telecommunications Commission (1981). 
144 p. 

Slayton, Philip and Quinn, John J. The 
Tariff Board (1981). 154 p. 


Slatter, Frans. Parliament and 
Administrative Agencies (1982). 154 p. 


Frecker, John et al. Towards a Modern 
Federal Administrative Law (1987). 
ZI Dp. 


Mockle, Daniel. Immunity from 
Execution (1987). 103 p. 


Criminal Law and Procedure 


Ze 
26. 
Sa 


28. 


l 


Obscenity (1972). 81 p. 
Fitness to Stand Trial (1973). 57 p. 


A Proposal for Costs in Criminal Cases 
(1973). 20 p. 


Discovery in Criminal Cases (1974). 
261 p. 


. Discovery in Criminal Cases: Report on 


the Questionnaire Survey (1974). 116 p. 


. Schmeiser, Douglas A. The Native 


Offender and the Law (1974). 90 p. 


. Studies in Strict Liability (1974). 251 p. 
. Studies on Sentencing (1974). 205 p. 
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34. 


35. 


36. 


ae 


38. 


39: 
40. 


41. 


42. 


43. 


49. 


50. 


Studies on Diversion (1975). 255 p. 


Becker, Calvin. The Victim and the 
Criminal Process (1976). 338 p. 


Community Participation in Sentencing 
(1976). 249 p. 


Fear of Punishment: Deterrence (1976). 
149 p. 


Harrison, Irene. Public and Press 
Response to Sentencing Working Papers 
(1976). 135 p. 


Macnaughton-Smith, Peter. Permission 
to Be Slightly Free (1976). 307 p. 


Studies on Imprisonment (1976). 327 p. 


Towards a Codification of Canadian 
Criminal Law (1976). 56 p. 


Preparing for Trial: Report of 
Conference Held in Ottawa, March 23- 
24, 1977 (1977). 342 p. 


Kennedy, Carole. Evaluation of the 
Comments Received on Working Paper 
22 “‘Sexual Offences’ (1978). 46 p. 


The Jury (1979). 473 p. 


Stenning, Philip C. and Shearing, 
Clifford D. Search and Seizure: Powers 
of Private Security Personnel (1979). 
204 p. 


. Grant, Alan. The Police: A Policy Paper 


(1980). 97 p. 


. Paikin, Lee. The Issuance of Search 


Warrants (1980). 119 p. 


. Stenning, Philip C. Legal Status of the 


Police (1981). 169 p. 


. Brooks, Neil. Police Guidelines: Pretrial 


Eyewitness Identification Procedures 
(1983). 260 p. 


Smith, Maurice H. Origins of Writ of 
Assistance Search in England, and Its 
Historical Background in Canada 
(1984). 99 p. 


Brooks, Neil and Fudge, Judy. Search 
and Seizure under the Income Tax Act: 
Summary of a Study Paper (1985). 23 p. 


51. Miller, Joyce. The Audio-Visual Taping 
of Police Interviews with Suspects and 
Accused Persons by Halton Regional 
Police Force: An Evaluation (1988). 

23 p. 

Evidence 

52. Evidence: 1. Competence and 
Compellability. 2. Manner of 
Questioning Witnesses. 3. Credibility. 4. 
Character (1972). 60 p. 

53. Evidence: 5. Compellability of the 
Accused and the Admissibility of His 
Statements (1973). 42 p. 

54. Evidence: 6. Judicial Notice. 7. Opinion 
and Expert Evidence. 8. Burdens of 
Proof and Presumptions (1973). 67 p. 

55. Evidence: 9. Hearsay (1974). 20 p. 

56. Evidence: 10. The Exclusion of Illegally 
Obtained Evidence (1974). 36 p. 

57. Evidence: 11. Corroboration (1975). 

19 p. 

58. Evidence: 12. Professional Privileges 
before the Courts (1975). 26 p. 

Family Law 

59. London, Jack R. Tax and the Family 
(1975). 349 p. 

60. Payne, Julien. A Conceptual Analysis of 
Unified Family Courts (1975). 681 p. 

61. Studies on Divorce (1975). 313 p. 

62. Studies on Family Property Law (1975). 
401 p. 

63. Kennedy, Carole. Evaluation of 
Comments Received in the Area of 
Family Law (1976). 88 p. 

64. Ryan, Edward F. Enforcement of 
Maintenance Obligations (1976). 47 p. 

65. Bowman, C. Myrna. Practical Tools to 


Improve Interprovincial Enforcement of 
Maintenance Orders after Divorce 
(1980). 50 p. 
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Protection of Life 


Phase I — Medico-legal Issues 


66. Keyserlingk, Edward W. Sanctity of Life 
or Quality of Life (1979). 224 p. 


67. Somerville, Margaret A. Consent to 
Medical Care (1980). 186 p. 


Phase If — Environmental Issues 


68. Schrecker, Theodore F. Political 
Economy of Environmental Hazards 
(1984). 112 p. 


69. Swaigen, John and Bunt, Gail. 
Sentencing in Environmental Cases 
(1985). 81 p. 


70. Castrilli, J.F. and Vigod, Toby. 
Pesticides in Canada: An Examination of 
Federal Law and Policy (1987). 131 p. 


Miscellaneous 


71. First Research Programme of the Law 
Reform Commission of Canada (1972). 
21 p. 

72. Eddy, Howard R. The Canadian 


Payment System and the Computer: 
Issues for Law Reform (1974). 80 p. 


73. Lajoie, Marie, Schwab, Wallace and 
Sparer, Michel. Drafting Laws in French 
(1981). 296 p. 
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The following papers supplement the list 
of over 300 unpublished papers which 
appeared in the Fourteenth, Fifteenth and 
Sixteenth Annual Reports. Unpublished 
dapers are available for consultation in 
he Commission’s library and can be pur- 
chased on microfiche from private com- 
yanies. Please contact the Commission 
or additional information. 


Bares, John. ‘‘Offences against Animals’’ 
(1985). 103 p. 


3élanger, Jacques. ‘‘Background Paper: 
Invasion of Privacy’’ (1983). 61 p. 


‘lifford, John. ‘‘Aviation Safety Inspection: 
Field Observations and Thoughts about 
Reform of Canada’s Federal 
Inspectorates’’ (1987). 80 p. 


“olvin, Eric. ‘‘Criminal Law and the Rule of 
: Law’’ (1986). 141 p. 


yannage, Mark. ‘‘Forgery Working Paper: 
First Draft’’ (1986). 278 p. 


jilmour, Glenn. ‘‘Draft Working Paper on 
De Minimis Non Curat Lex’’ (1984). 
57 p. 


rant, Alan. ‘‘The Audio-Visual Taping of 
Police Interviews with Suspects and 
Accused Persons by Halton Regional 
Police Force, Ontario, Canada — An 
Evaluation; Final Report’’ (1987). 108 p. 


eng, Roger. ‘‘Offences Concerned with the 
Administration of Justice’’ (1984). 
403 p. 


lichalyshyn, Peter. ‘‘The Law Reform 
Commission of Canada and the Supreme 
Court of Canada: Partners in Law 
Reform — Mens Rea’’ (1988). 34 p. 


irie, Andrew J. ‘‘Dispute Resolution in 
Canada: Present State, Future Direction’’ 
(1987). 168 p. 


abinovitch, Neil. ‘‘The Law Reform 
Commission of Canada and the Supreme 
Court of Canada: Partners in Law 
Reform — Search and Seizure in the 
Criminal Law Context’’ (1988). 126 p. 
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APPENDIX D 


Robardet, Patrick. ‘‘Should We Abandon the 
Adversarial Model in favour of the 
Inquisitorial Model in Commissions of 
Inquiry?’’, paper presented at a 
Conference titled: ‘“Commissions of 
Inquiry: Lawyers’ values and Policy 
Makers’ Values,’’ Dalhousie University, 
Halifax, Feb. 25-27, 1988. 


Robardet, Patrick. ‘‘Towards A Modern 
Federal Administrative Law: the Reform 
Agenda of the Law Reform Commission 
of Canada,” paper presented at the 
Annual Meeting of the Administrative 
Law Group, Society of Public Teachers 
of Law, University of Warwick, 
Warwick, U.K., April 8, 1988. 


Robardet, Patrick. *‘The Canadian Charter of 
Rights and Freedoms as the Framework 
for Emerging Bureaucratic Values in 
Canada: Administrative Responsibility 
and Activist Public Servants’’, paper 
presented at the Vth Conference on 
Public Policy and Administrative 
Studies, University of Guelph, Guelph, 
Ontario, April 22-23, 1988. 


Robardet, Patrick. ‘‘L’évolution du droit 
administratif fédéral : Démarche de la 
Commission de réforme du droit du 
Canada’’, paper presented at the 4th 
Annual Conference of Canadian 
Administrative Tribunals, Ottawa, May 
29 — June 1, 1988. 


‘‘Report of the Working Group on the Legal 
Status of the Foetus to the Law Reform 
Commission of Canada’’ (1988). 95 p. 


Savard, Manon. ‘‘Gréve de la faim entreprise 
dans une institution pénitentiaire — Que 
faire?’’ (1986). 52 p. 


Waller, Irvin. ‘‘Making Canada Safer from 
Crime: Pragmatic Action and Law 
Reform: Draft Paper on Effective 
Approaches to Protection from Crime’”’ 
(1988). 30 p. 
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UNPUBLISHED PAPERS PREPARED FOR 
THE LAW REFORM COMMISSION 


Webb, Kernaghan. ‘*Taking Matters into 
Their Own Hands: The Increasing Role 
of the Public in Canadian Pollution 
Control.’’ paper presented at a meeting 
of the Canadian Law and Society 
Association, Learned Societies 
Conference, University of Windsor, 
Ontario, 1988. 


Speeches & Statements 


Linden, Allen. ‘‘Canadian Law in the 21st 
Century,’ Women’s Canadian Club, 
Montreal, September 14, 1987. 


“‘Overcoming Obstacles to Law 
Reform,’’ 1987 Criminal Justice 
Congress, Toronto, September 30, 1987. 


“Report to the Standing Committee on 
Justice and Solicitor General,’’ Studying 
Report of Canadian Sentencing 
Commission, Ottawa, December 8, 
1987. 


‘‘Recodifying Criminal Law,’’ Mid- 
Winter Meeting, Saskatchewan Section, 
Canadian Bar Association, February 
1988. 


‘“‘Animal Experimentation in Canada: 
Legal Provisions and Police 
Alternatives’’ (with J. Barnes), Joint 
Medical Research Council/National 
Institutes of Health Workshop, Ottawa, 
April 26, 1988. 


‘The State of Products Liability in 
Canada,’’ American Bar Association 
Meeting, Toronto, August 8, 1988. 


“Striving for Excellence in Law,’’ 
Commonwealth Magistrates Conference, 
Ottawa, September 22, 1988. 


Rivet, Michéle. ‘‘Abortion: A Proposal for 
Reform,’’ (with A. Linden and J. Miller) 
Harbourfront Town Meeting, Toronto, 
May 26, 1988. 
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APPENDIX E 


BOOKS, ARTICLES AND PAPERS PUBLISHED INDEPENDENTLY 
WITH LAW REFORM COMMISSION INVOLVEMENT 


The following is a selection from the 
more than 140 private publications with 
which Commission personnel have been 
involved both in this year and in previous 
years. 


Books 

Abella, R.S. and Rothman, M.L., eds. 
Justice beyond Orwell (Montréal: Yvon 
Blais, 1985). 


Anisman, P. and Linden, A.M., eds. The 
Media, the Courts and the Charter 
(Toronto: Carswell, 1986). 


Anisman, P. et al. Proposals for a Securities 
Market Law for Canada (Ottawa: Supply 
and Services Canada, 1979). 


Anisman, P. Takeover Bid Legislation in 
Canada: A Comparative Analysis (Don 
Mills, Ont.: C.C.H. Canadian, 1974). 


Barnes, J. Sports and the Law in Canada. 
2nd ed. (Toronto: Butterworths, 1987). 


Barton, B.J., Franson R.T. and Thompson, 
A.R. A Contract Model for Pollution 
Control (Vancouver: University of 
British Columbia, Westwater Research 
Centre, 1984). 


Caparros, E. Les régimes matrimoniaux au 
Québec (Montréal: Wilson et Lafleur/ 
Sorej, 1979). 


Cohen, S.A. Invasion of Privacy: Police and 
Electronic Surveillance in Canada 
(Toronto: Carswell, 1983). 


Del Buono, V.M. Canadian Criminal 
Procedure: Cases, Notes, Materials 
(Toronto: Butterworths, 1981). 


Del Buono, V.M., ed. Criminal Procedure 
in Canada: Studies (Toronto: 
Butterworths, 1982). 


Evans, J.M., Janish, H.M., Mullan, D.J. and 
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LL.M. (York, Toronto), Baccalauréat en 
droit (Laval). Towards a Sociology of 
Judicial Orders. 


NOOTENS, Suzanne, M.D. (Louvain), 
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d’économie, Trent University 
(Peterborough, Ontario). L’immunité 
fiscale de la Couronne. 
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The Honourable A. Kim Campbell, P.C., M.P., 
Minister of Justice, 
Ottawa, Canada. 


Dear Ms. Campbell: 

In accordance with section 17 of the Law Reform 
Commission Act, I submit herewith the Eighteenth 
Annual Report of the Law Reform Commission of 
Canada for the period June 1, 1988 to May 31, 1989. 


Yours respectfully, 


Allen M. Linden 
President 
Law Reform Commission of Canada 
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HIGHLIGHTS 


PUBLICATIONS 


CRIMES AGAINST THE FOETUS 17 COMPELLING APPEARANCE, 
: INTERIM RELEASE AND PRE-TRIAL 
Working Paper 58 recommends that there should DETENTION 17 


be a new offence of ‘‘Foetal Destruction or 
Harm’’. Lawful abortion would be an exception. 
Up to 22 weeks, an abortion would be allowed 
where medically authorized to protect a woman’s 
physical and psychological health. After 

22 weeks, abortion would be restricted to 
circumstances where the woman’s life is in danger 
or to protect her against serious physical injury. 
The key to this approach is to recognize both 
maternal autonomy and protection of the foetus 
without arbitrarily obliterating one right in favour 
of the other. In addition an alternative three-stage 
approach was recommended. There was also a 
dissent. 


TOWARD A UNIFIED CRIMINAL 
COURT 18 


Working Paper 59 envisions the creation of a 
unified court in all provinces, with exclusive 
jurisdiction to try all crimes. Judges of this new 
Criminal Court would be appointed by the 
Governor General in accordance with the 
Constitution Act, 1867, or the Act would be 
amended to allow the provinces and territories to 
make their own appointments to the Criminal 
Court. 


How should police or courts compel accused 
persons or witnesses to attend court for trial? 
When should police or courts grant ‘‘interim 
release’ to accused persons? When should they 
impose detention instead of release prior to trial? 
These are just a few of the issues explored in 
Working Paper 57. 


POLLUTION CONTROL IN CANADA _ 18 


The regulatory approach to pollution control — 
using licences to control emissions, and 
prosecution for offences — is the most 
appropriate and effective way of dealing with 
environmental misbehaviour. This is the thesis of 
the Study Paper Pollution Control in Canada. 


IMPLEMENTATION 


SIGNIFICANT JUDICIAL 
DECISIONS 14 


The Commission’s publications and 
recommendations have been cited in 23 
cases including four Supreme Court 
decisions. These are: Holmes v. The 
Queen, Corbett v. The Queen, R. v. 
Higgins and R. v. Dyment. 
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APPOINTMENT OF NEW 
PROJECT CO-ORDINATOR 7 


Dr. Burleigh Trevor-Deutsch was 
appointed Co-ordinator of the Protection 
of Life Project. 


SCALES OF JUSTICE (MEDIA) 
AWARDS 10 
Three Scales of Justice Awards and two 
Certificates of Merit were presented to 
five members of the news media (print, 
radio and television) for their outstanding 
work. 


CALT SYMPOSIUM ON 
REPORT 31 26 
From October 14 to 16, 1988, a 
distinguished group of criminal law 
professors from the Canadian Association 
of Law Teachers met to present papers 
and exchange ideas on Report 3/: 
Recodifying Criminal Law. Papers from 
this meeting are to be published in the 
Queen’s Law Journal in the fall of 1989. 
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PEOPLE AND EVENTS 


LAW DAY DINNER 9 


Special guests at the LRC-CBA co- 
sponsored Law Day Dinner were the 
Minister of Justice the Honourable Doug 
Lewis and Mr. Keith Spicer, then editor- 
in-chief of the Ottawa Citizen. 


PUBLIC MEETINGS IN 

ST. JOHN’S AND VICTORIA — 26 
More than 125 people in St. John’s and 
250 people in Victoria attended public 
meetings co-sponsored by the Law 
Reform Commission and local legal- 
information organizations. Participants 
discussed the new Criminal Code 
offences. Topics ranged from 
environmental pollution to endangerment 
and criminal intoxication. 


REFORM OF SENTENCING _ 28 
The Commission participated in an 
international conference, sponsored by 
the Society for the Reform of Criminal 
Law to discuss ‘‘Reform of Sentencing, 
Parole, and Early Release’’. The keynote 
speaker of the conference, which took 
place in Ottawa, was the Chief Justice of 
Canada, the Rt. Hon. Brian Dickson. 
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TACKLING THE TOUGH ISSUE 


Abortion is one of the most controversial 
and emotionally charged issues currently 
being discussed in our society. The polar- 
ized views on this issue are deeply felt 
and passionately held. Those on one side 
believe that from the moment of concep- 
tion there is human life which must be 
absolutely protected from abortion — no 
matter what the circumstances. The other 
side believes that a woman has the right 
to control her own life and her own body 
including the decision to bear a child. 


For almost 20 years the debate on abor- 
tion has focused on section 251 of the 
Criminal Code. However, on January 28, 
1988 the Supreme Court of Canada in R. 
v. Morgentaler struck down section 251 
as being contrary to the Canadian 
Charter of Rights and Freedoms. At the 
same time this legislative vacuum was 
created, the Commission was nearing the 
completion of a four year special study 
on the status of the foetus, including the 
issue of abortion. A group of four men 
and four women worked on this study. 

_ The group included leading scholars 
drawn from the fields of biology, philos- 
ophy, sociology and law. Members of the 
medical profession and other related 
professions and organizations were also 
consulted on a regular basis. Although all 
the members of the working group had 
their own moral convictions they endea- 
voured to set aside these personal views 
to assist in developing public policies 
most conducive to the common good. 


In 1986 the group produced a compre- 
hensive consultation document called 
Options for Abortion Policy Reform. 


Hundreds of copies were sent out to 
groups, hospitals, doctors and other 
interested members of the public for their 
comments. As well, the Commission 
held formal consultations with represen- 
tatives of the Federal and Provincial 
Attorneys General, eminent members of 
the judiciary from across Canada, promi- 
nent criminal lawyers and distinguished 
members of the legal academic commu- 
nity. The comments, criticisms and 
advice received from these consultants 
helped the Commission to formulate its 
policy on abortion. 


This abortion policy is an integral part of 
the Commission’s recommendations on 
the legal status of the foetus. These rec- 
ommendations were published in Work- 
ing Paper 58, Crimes Against the Foetus. 
In this paper, released on February 23, 
1989, the Commission recommends that 
the Criminal Code contain a separate and 
distinct chapter dealing with all wrongful 
harm done to the foetus. More specifi- 
cally, the Commission recommends that 
the Code contain a new general offence 
of ‘‘Foetal Destruction or Harm’’. This 
offence should state that: ‘‘Everyone 


Reprinted with special permission of Dennis Pritchard 
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commits a crime who (a) purposely, reck- 
lessly or negligently causes destruction or 
serious harm to a foetus; or (b) being a 
pregnant woman, purposely causes 
destruction or serious harm to her foetus 
by any act or by failing to make reasona- 
ble provision for assistance in respect of 
her delivery.’’ This provision, however, 
would not apply to those performing law- 
ful abortions. 


In formulating its legislative proposal for 
lawful abortions the Commission sought 
to recognize reproductive freedom and 
maternal autonomy while according 
increasing recognition, respect and pro- 
tection to the foetus as it develops. The 


HERE WE GOAGAIN, 
AROUND 


SEENS TOME EVERYBODY 
HAG RIGHTS IN THIS, 
BUT NOBODY HAS ALL THE RIGHTS. 
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key to the Commission’s approach is to 
recognize both maternal autonomy and 
protection of the foetus without arbitrar- 
ily obliterating one right in favour of the 
other. In attempting to balance these 
rights, the Commission not only seeks to 
create a fair and just proposal but one 
that will be constitutionally sound. 


The Commission has recommended a 
two stage approach. Up to 22 weeks an 
abortion should be allowed where medi- 
cally authorized to protect a woman’s 
physical and psychological health. After 
22 weeks, in keeping with the idea that 
the foetus merits increasing protection as 
it develops, abortion would be restricted 


TWO S165, NOMIDDLE GROUND, 
DOUBT, CONFUSION, 
MERCY, UNDERSTANDING — 
ALL ARE UNACCEPTABLE. 


Reprinted with special permission of Jim Borgman — King Features Syndicate, Inc. 
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to circumstances where the woman’s life 
is in danger or to protect her against seri: 
ous physical injury. Abortion would also 
be allowed at any stage where the foetus 
suffers from a lethal defect or defects of 
such severity that medical treatment 
could be legally withheld at birth. 


A minority view of the Commission rec- 
ommended a three-stage approach. This 
view, which was the recommendation of 
the Special Working Group, is in keepin; 
with the judgment of Madam Justice 
Wilson in the Morgentaler case. In the 
first stage (up to 12 weeks) abortion 
would be a private matter between a 
woman and her doctor. The second stage 


NO ROOM FOR AFFIRMING LIFE 
WITHOUT BEING DOGMATIC... 

NO ROOM FOR COMNFASSION 
WITHOUT BEING MILITANT. 


(12-22 weeks) would correspond to the 
first of the two-stage approach. The last 
trimester would correspond to the second 
stage of the two stage approach. 


One Commissioner dissented. The Com- 
missioner’s view is that abortion should 
be restricted to the situation where the 
continuation of a pregnancy would be 
likely to endanger a woman’s life or seri- 
ously and substantially endanger her 
health and there is no other commonly 
accepted medical procedure for effec- 
tively treating this health risk. 


The response to the Commission’s pro- 
posals was overwhelming. These propos- 
als received the most media coverage of 
any of our documents. This coverage 
included 2% hours of television time and 
7 hours of radio time as well as over 

200 newspaper articles including 48 
editorials. 


Jean-Claude Leclerc of Le Devoir com- 
mented: ‘‘The Law Reform Commission, 
as might have been expected from a body 
with a very strong legal approach, has 
been unable to resolve the abortion 
dilemma.... On the other hand, the 
report contains enough legal elements to 
indicate that the legislative protection of 
the human life has made great progress 
— in a direction that seems favourable to 
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the unborn child.... All things consid- 
ered, a legislation inspired by the Com- 
mission’s report is not an impossible 
option to consider or to implement’’. 
(Feb. 23, 1989) 


The Ottawa Citizen, wrote: ‘‘the federal 
Law Reform Commission’s report on the 
issue is a refreshing reminder that there 
are still rational thinkers out there.... The 
influential Commission’s report [has] 
good commonsense proposals.... [it] has 
come up with a fair compromise between 
the anti-abortion and pro-choice posi- 
tions. And if we must have a law — 
many argue we don’t need one — this is 
a good point at which to resume the 
debate’’. (Feb. 24, 1989) 


The Globe and Mail concluded that 
“‘[a]lthough the recommendation has 
failed to satisfy either extreme — no pol- 
icy could — it does address both con- 
cerns! It permits a woman to obtain an 
abortion during the early stages of preg- 
nancy, while providing strong protection 
for the fetus later on. It is a compromise 
most Canadians would probably find pal- 
atable’’ (Feb. 25, 1989). Star Phoenix of 
Saskatoon remarked that ‘‘if new laws 
are in the works, the Canadian Law 
Reform Commission’s recommendations 
of just a few weeks ago offer the best 
available blueprint’ (March 11, 1989). 
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Medicine Hat News commented that ‘‘A 
law based on the Commission’s sugges- 
tions would take no extreme stand either 
way, and would reflect the opinions of 
the majority of Canadians’’. (March 10, 
1989) 


The Commission is well aware of the fact 
that a perfect solution which would sat- 
isfy everyone is an impossible dream. 
The goal of the Commission has been to 
search for a practical compromise, a 
solution which is fair and just, rational 
and principled, as well as workable and 
acceptable to the majority of Canadians. 
We believe that our recommendations 
articulated in Working Paper 58 meet 
these goals. 


The recent flurry of court cases in the 
summer of 1989 has shown that an 
absence of legislative guidelines can cre- 
ate confusion and foster litigation, which 
is costly both in human and financial 
terms. It is expected that Parliament will 
be asked to legislate on this issue in the 
autumn. We suggest that Working Paper 
58, suitably amended if necessary, could 
furnish Parliament with a solid base upon 
which to shape a law which will both be 
constitutionally sound and acceptable to 
the majority of Canadians. 
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WHO ARE WE 
AND 
WHAT DO WE DO”? 


Our Mandate 


The Law Reform Commission of Canada has a 
broad mandate. According to the Law Reform 
Commission Act (1971), the Commission was cre- 
ated as a permanent and independent body to 
review on a continuing basis all the federal laws of 
Canada and to make recommendations for their 
improvement, modernization and reform; to 
develop new approaches to the law that are in 
keeping with, and responsive to, the changing 
needs of modern Canadian society; and to reflect 
in its recommendations the distinctive concepts 
and institutions of the common law and civil law 
legal systems in Canada. 


Our Accomplishments 


Eighteen years after the creation of the Commis- 
sion, we are very proud of our achievements and 
successes. We have produced 32 Reports to Par- 
liament, 59 Working Papers, 73 published Study 
Papers, over 175 unpublished Study Papers and 
we have contributed to the private publication of 
more than 150 books and articles. Approximately 
1.6 million copies of our publications have been 
distributed. 


Over the years, the Commission has tried to blend 
pragmatism with idealism, because we feel that 
sensible law reform must be both practical and 
theoretically sound. Our goal is to promote laws 
which are modern, principled, rational, compre- 
hensive, egalitarian, and readily intelligible to 
ordinary citizens as well as lawyers and judges. 
Where possible, we use empirical research. We 
seek to develop laws which, in conformity with 
the rule of law, are codified, and therefore, will be 
more certain and accessible to the public. 


Although a lot of energy has been focused on pro- 
ducing a modern Criminal Code for Canada, the 
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Commission has also been in the forefront in 
exploring modern-day social issues affecting our 
federal laws. To this end we have engaged in pro- 
found studies leading to recommendations on evi- 
dence, family law, administrative law, 
environmental law and medico-legal issues such 
as the legal determination of death, euthanasia, 
sterilization, behaviour alteration and most 
recently the issues relating to the legal status of 
the foetus. 


Over the years, the Commission has succeeded in 
changing a fair number of laws, in altering admin- 
istrative and legal attitudes and practices, in assist- 
ing the judiciary in their decision making, in 
stimulating research and educating the public on 
matters of legal importance. Nevertheless, there is 
still much more to do. To this end the Commis- 
sion is developing a practical and relevant new 
programme of research which focuses on the key 
legal concerns of today’s society. 


The Current Team 


Joining President Linden and Vice-President 
Létourneau in carrying out the duties of the Com- 
mission are three distinguished Commissioners: 
Mr. Joseph Maingot Q.C., former Parliamentary 
Counsel and Law Clerk of the House of Com- 
mons, was the Commissioner, along with the 
Vice-President, in charge of the Criminal Proce- 
dure Project until his term ended April, 1989; 
Mr. John Frecker, a barrister and solicitor from 
St. John’s, Newfoundland, is the Commissioner 
in charge of the Administrative Law Project; and 
Judge Michéle Rivet of the Quebec Court is in 
charge of the Protection of Life Project which is 
based in Montréal. 


The Commissioners are supported in their work 
by four Project Co-ordinators. They are Professor 
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Patrick Fitzgerald, Substantive Criminal Law; Mr. 
Stanley A. Cohen, Criminal Procedure; Dr. 
Patrick Robardet, Administrative Law; and Dr. 
Burleigh Trevor-Deutsch, Protection of Life. Dr. 
Trevor-Deutsch joined the Commission in July 
1988. He has a Ph.D in Vertebrate Ecology and an 
LL.B. with an emphasis in Administrative and 
Environmental Law. He has taught in the Biology 
Departments of McGill University and Laurentian 
University. He has been an Advisor to the Indian 
Commission of Ontario, a legal researcher, Office 
of the Law Clerk and Parliamentary Counsel, 
House of Commons and between 1978 and 1981 


he gave a weekly science commentary which was aus 

nationally syndicated on CBC radio. Dr. Burleigh Trevor-Deutsch, 
Co-ordinator, Protection 

Ms. Joyce Miller, a member of the Ontario Bar, is of Life Project 


the Special Assistant to the President. 
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The influence of the work of the Com- 
mission extends out over many different 
areas. Through in-depth research and by 
publishing its findings the Commission 
advances legal scholarship; educates the 
public on the legal system and justice; 
influences the opinion of lawyers who 
assist the courts in moving the law along 
new paths; changes attitudes; affects con- 
duct and promotes legislative reform. 


Legal Research 


Research is the most important activity 
of the Commission. To make recommen- 
dations to Parliament we must research 
the history and purpose of the present 
law, then identify and analyze its defects, 
and determine ways in which it can be 
improved. 


Once the research and analysis is com- 
pleted, recommendations are made and 
published with commentary in Reports to 
Parliament, Working Papers and Study 
Papers (see Appendices A, B, C). One 
important consequence of the publication 
and dissemination of this legal research is 
that it acts as a catalyst, engaging Cana- 
dian legal scholars in further research 
and writings on important areas in need 
of reform. It also subjects the Commis- 
sion’s work to an objective critical anal- 
ysis. Many articles have been written 
about the Commission, its history, func- 
tion, philosophy and recommendations 
(see Appendix F). All of this scholarly 
activity stimulates thinking about law 
reform, creates a deeper understanding of 
the issues involved and helps promote 
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INFLUENCE 
ON 
LAW REFORM 


action by formal or informal implementa- 
tion of the Commission’s recommenda- 
tions. 


The excellent quality of the Commis- 
sion’s research is universally recognized. 
Its reputation for excellence is firmly 
established not only in Canada — in 
1984, the Commission received the 
Archambault-Fauteux Award for its con- 
tribution to legal research — but abroad 
as well. Indeed, requests for our publica- 
tions come from all over the world. As 
well, some of our work has been trans- 
lated. Legal scholars from many different 
countries have relied on our work, 
praised it, and criticized it in their legal 
journals. In this way the Commission has 
acted as an important link in disseminat- 
ing Canadian legal scholarship to other 
countries. 


In addition to stimulating scholarly 
research, the Commission provides 
excellent training for young legal schol- 
ars who have just completed their formal 
schooling. In return for their training, 
these young scholars have provided us 
with their energy, enthusiasm, hard work 
and solid legal scholarship. After leav- 
ing, many Commission researchers have 
continued their interest in scholarship, 
becoming law professors, government 
policy-makers or active practitioners 
working at the frontiers of law reform. 
We believe that through its legal 
research, the Commission has helped to 
foster, build and disseminate, nationally 
and internationally, a uniquely Canadian 
perspective on legal scholarship. 
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Educating the Public 


One of the key objectives of the Commis 
sion in its search for better laws is carry- 
ing on a dialogue with the public. We 
want to find out what people feel about 
our present laws, how they think the laws 
can be improved and whether the Com- 
mission’s recommendations can meet 
some of their concerns. 


The Commission carries on this dialogue 
in different ways. One way is through 
informal public meetings. This year the 
Commission held two such meetings, on 
in St. John’s, Newfoundland, the other ir 
Victoria, British Columbia. 


The St. John’s meeting, which was orga- 
nized with the assistance of the Public 
Legal Information Association of New- 
foundland, brought out more than 125 
people to discuss the Commission’s pro- 
posed new Criminal Code. Topics dis- 
cussed included: corporal punishment, 
endangerment, environmental pollution 
and criminal intoxication. A similar 
meeting in Victoria was organized with 
the help of The Law Centre Association 
of Victoria. Over 250 people attended 
what turned out to be an equally lively 
and stimulating public meeting as that 
held in St. John’s. 


Another way in which the Commission 

reaches out to engage in public participa- 
tion is through the free distribution of all 
our publications. The public is invited to 
comment on our recommendations. Thei 


responses are recorded and their sugges- 
tions considered in the formulation of our 
final recommendations to Parliament. 


This year the Commission received over 
28,000 requests for our publications and 
we distributed over 50,000 free copies of 
our papers bringing the total distribution 
to 1.6 million copies. 


The Commission also reaches out to the 
public through information kiosks that 
are set up at various conferences. During 
the course of this year, the Commission 
was present at the /0e Salon du livre de 
l’ Estrie; the 5th Annual Conference of 
Canadian Administrative Tribunals; and 
the 78° Salon international du livre de 
Québec. At times, with the co-operation 
of various organizations, law reform 
material is inserted into delegate kits as it 
was at this year’s national Conference on 
Access to Civil Justice. 


The Commission’s publications also 
serve as reference tools in high schools, 
universities and law schools. Police col- 
leges refer to our material, especially our 
papers on police powers, when training 
future peace officers. 


In 1983, to commemorate the date of the 
coming into force of the Charter, the 
Canadian Bar Association decided to des- 
ignate April 17 as ‘‘Law Day’’. The pur- 
pose of this day is to make Canadians 
more aware of the law by informing them 
about our justice system and law reform. 
As part of the Law Day events, the Law 
Reform Commission of Canada, in co- 
operation with the Canadian Bar Associa- 
ion, organizes an annual Law Day din- 
ner in Ottawa, and invites the general 
dublic to come and meet and exchange 
deas with members of the legal profes- 
sion. This year over 300 members of the 
ublic attended the dinner which was 

1eld at the Chateau Laurier Hotel in 
Ottawa. 
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The Minister of Justice, the Honourable 
Doug Lewis was the keynote speaker at 
this year’s Law Day dinner and Mr. Keith 
Spicer, the then Editor-in-Chief of The 
Ottawa Citizen presented the 4th Annual 
Scales of Justice Awards. These awards 
are sponsored by the Canadian Bar Asso- 
ciation and the Law Reform Commission 
of Canada. The competition is open to all 


Canadian newspapers, magazines, televi- 
sion and radio stations, wire services and 
news syndicates and their reporters. The 
awards are presented for excellence in 
reporting on issues that foster greater 
public understanding of the inherent val- 
ues of the Canadian legal and judicial 
system. 


The Honourable Doug Lewis, Minister of Justice and Attorney General of Canada 
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from left to right, John Cahill, CFRA; Genevieve Wescott, W5; Dawna Trebiez, W5; Renée 
Pellerin, CBC; Bernie Lucht, CBC; Kirk Makin, The Globe and Mail; and Anne Kershaw, 
Kingston Whig-Standard. 
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The 1989 recipients of the Scales of Jus- 
tice Awards were: Kirk Makin, of The 
Globe and Mail for ‘‘Melvin Stanton 
Aftermath’’, a series of in-depth reports 
on the Canadian system of corrections 
and release; CT V’s W-S for ‘‘Prime Tar- 
get’’ a programme which dealt with a 
controversial criminal case based on the 
testimony of a mentally-handicapped vic- 
tim and CBC Radio’s programme 
‘‘Ideas’’ for its broadcast of ‘“The Peo- 
ple’s Charter’’, an examination of the 
impact of the Canadian Charter of Rights 
and Freedoms on Canadian law and 
society. 


In addition, Certificates of Merit were 
awarded to Anne Kershaw of the Whig- 
Standard for her article ‘‘Law School 
Confidential’’ which highlighted debate 
over the existence of sexism and racism 
at Queen’s University Law School, and 
to radio station C100 FM in Halifax for 
‘*Justice Behind Closed Doors’’, a look 
at how plea bargaining works. 


Consulting Young Canadians 


During the months of October and 
November, a special project was initiated 
to consult young Canadians about the 
Commission’s proposed new Criminal 
Code. The object was to promote a better 
understanding of our criminal justice sys- 
tem at the secondary school level. A 
booklet entitled ‘‘A New Criminal Code 
for Canada?’’, a questionnaire and a 
video were offered to high schools and 
universities across Canada. The material 
was designed to educate, to encourage 
discussion and to elicit the views of 
Canada’s youth. 
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More than 3,700 schools were contacted. 
Of those, 575 schools requested a total of 
37,409 booklets; 32,442 questionnaires; 
and 653 videos. 


The Commission was much encouraged 

by the enthusiastic response to our ques- 
tionnaire. The following pages show the 
results received from 6,031 students and 
teachers. Their comments were not only 
interesting but they were also very help- 
ful. The programme was such a success 

that we plan to continue this type of con- 
sultation process. 
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QUESTIONNAIRE 


We are interested in your opinion. Please indicate whether you agree or disagree with the following proposals: 


NO 
AGREE DISAGREE OPINION 


1. Canada needs a new Criminal Code. mR be: ya Bs) 101 


Whether you agree or not with the above, would you please indicate your 
position on the following: 


2. Corporal punishment should be allowed in schools ONLY with the 33209. 3 38 
consent of the parents of the child. 


3. The Criminal Code should hold equally responsible those who commit 4,706 1,296 29 
crimes while drunk or while sober. 


4. Would you agree or disagree with the Law Reform Commission’s 
proposed changes in the areas of: 


a) homicide; and 4,982 948 101 
b) crimes against animals. 5,454 540 eit 
5. The five forms of common law contempt of court should be codified. 5,061 838 P32 
6. Those who endanger the lives of others by their inaction should be held 5,364 625 42 


criminally accountable, even if no harm results from the inaction. 


7. Our criminal law should prosecute those who fail to take reasonable steps 4,960 L022 49 
to rescue someone in danger where it can be done without endangering 
the rescuer. 


8. The Criminal Code should provide a special penalty for those who 5,308 690 5) 
provide a market for stolen property. 


9. In addition to provincial and federal environmental protection laws, the 5,637 ey) 25 
Criminal Code should permit the prosecution of serious polluters. 


10. Instead of numerous clauses creating particular aggravated offences or 4,635 1,294 102 
specifying factors for each separate offence, the Criminal Code should use 
one unifying provision to all crimes against personal safety and liberty. 
(excepting crimes of homicide) 


11. The Criminal Code should be cleansed of archaic crimes such as duelling, 5,086 911 34 
waterskiing at night and stealing from oyster beds. 


A Sample of Comments 
Received with the Questionnaire 


“*This new Criminal Code is excellent. It 
excludes old offences and makes modern 
ones more clear. I think it will work out 
very well.’’ (Student) 


‘*It is about time that some kind of mod- 
ernization of the Criminal Code was seri- 
ously undertaken.’’ (Student) 


‘‘T am generally concerned about how 
long it is taking for the revision of the 
Criminal Code. We need a Code that can 
be understood by everyone; not every- 
body is a lawyer or judge. Understanding 
is the first step to appreciating.”’ 
(Student) 


‘*The changes are clear ...’’ (Student) 


‘*T was amazed that the Commission was 
able to pare down the old Criminal Code 
to such a great extent.’’ (Teacher) 
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‘The Commission has presented a strong 
case regarding the proposed Code. It 
would seem, from the information given 
us, that Canada’s need for a new Code is 
great. A Code which is 97 years old, 
although written with the best intentions 
for justice, can scarcely be viewed as 
totally applicable to our situation today. 
Therefore I agree that the Criminal Code 
needs to be revised.’’ (Student) 


“Tt would be nice if these changes could 
take place very soon because I feel that 
they are very reasonable and would be 
very effective.’’ (Student) 


‘A reform would be a just and fair 
improvement for everyone.’’ (Student) 


“‘Let’s start getting the Criminal Code to 
work for us.’’ (Teacher) 


“Introducing this new reform may finally 
unify Canada, and strengthen its [aging] 
law system.’’ (Student) 


Judicial Decisions 


As in the past, our Reports, Working 
Papers and Studies have been cited in 
written decisions by members of the judi- 
ciary at all levels of the Canadian court 
system. Judges have used our work in 
areas as diverse as family law, eviden- 
tiary questions, administrative law and 
statutory interpretation. It is particularly 
gratifying to note that our work in crimi- 
nal law and procedure has proved useful 
to judges now striving for the correct 
application of the Charter to the criminal 
law. 


Over the years our work has been cited in 
over 183 judgments including 30 
instances of citation by the Supreme 
Court of Canada. (See Appendix G) This 
year, we have located references to our 
publications and recommendations in 23 
cases. 


The Supreme Court referred to our publi- 
cations in four important cases this year. 
In Holmes v. The Queen, [1988] 1 
S.C.R. 914, the court considered 
whether section 309(1) of the Criminal 
Code, ‘‘possession of instruments suita- 
ble for housebreaking”’ infringed an 
accused’s right to be presumed innocent. 
In his reasons, the Chief Justice quoted 
from the introduction to our Working 
Paper 48, Criminal Intrusion (1986) 
which he stated “‘captures succinctly 
society’s interest in curbing property 
crimes’’. In Corbett v. The Queen, 
[1988] 1 S.C.R. 670, the court ruled that 
the cross-examination of an accused on 
his prior criminal record did not violate 
his right to a fair trial. In dissenting rea- 
sons, however, Mr. Justice La Forest 
agreed with our Study Paper, Evidence: 
3. Credibility (1972) that ‘‘section 12 of 
the Canada Evidence Act is based on the 
fallacy that it is rational to treat the 
accused like an ordinary non-party wit- 
ness.’ In R. v. Higgins, [1988] 2 S.C.R. 
387, the Court, in overruling a decision 
of the Saskatchewan Court of Appeal, 
took notice of our Working Paper 34, 
Investigative Tests (1984) upon which the 
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lower court had relied in part in reaching 
its decision. In R. v. Dyment, [1988] 2 
S.C.R. 417, wherein the court had to 
decide whether a sample of blood taken 
from the accused by his doctor and given 
to a policeman constituted an illegal sei- 
zure, Mr. Justice La Forest emphasized 
in his concluding remarks, the impor- 
tance of clear rules for the guidance of 
police conduct. He based his comments 
on Report 25, Obtaining Forensic Evi- 
dence (1985) which he quoted as follows: 
‘Besides protecting those individual 
interests that are directly threatened by 
the spectre of unchecked state power and 
unfettered police discretion, the creation 
of legal rules is necessary to provide the 
police with adequate guidance as to how 
they should conduct criminal investiga- 
tions, and thereby to ensure that such 
investigations conform to the standards 
set by the Canadian Charter of Rights 
and Freedoms.”’ 


Both the Ontario and Alberta Courts of 
Appeal in R. v. Andrews (1988), 65 O.R. 
(2d) 161 and R. v. Keegstra, [1988] 5 
W.W.R. 211, considered this year 
whether the offence of communicating 
statements promoting hatred against an 
identifiable group infringed the constitu- 
tional right of freedom of expression. 
Although the courts came to opposite 
conclusions, both cited our Working 
Paper 50, Hate Propaganda (1986). 
Additionally, the Alberta Court of 
Appeal referred to our Study Paper, Evi- 
dence: 8. Burdens of Proof and Presump- 
tions (1973) on the issue of the 
constitutionality of the reverse onus pro- 
visions of section 281.2 of the Criminal 
Code. Mr. Justice Kerans stated, ‘‘I 
adopt the words of the Law Reform 
Commission ...: ‘We think that any pur- 
pose achieved by casting on the accused 
a burden of persuasion can be equally 
accomplished by casting upon him a bur- 
den of producing evidence .... Reverse 
onus Clauses are created for reasons of 
social policy — the need for strict law 
enforcement, fairness — the accused has 
greater access to the evidence, or proba- 


yO e382 Se) See 


bility — the non-existence of the element 
of the crime is so improbable that it 
would be a waste of time to require the 
Crown to disprove it in every case. All of 
these purposes can be accomplished by 
the creation of a presumption that shifts 
only the burden of producing evi- 
dence.’’’ 


Our work in administrative law was used 
in two reported cases this year. In 
Tetreault-Gadoury v. Canada Employ- 
ment and Immigration Commission 
(1988), 53 D.L.R. (4th) 384, Madam 
Justice Desjardins noted that our Study 
Paper by Alan Leadbeater entitled Coun- 
cil on Administration (1980) supported 
her observations and those of others that 
there is enormous diversity of function 
and position in administrative tribunals in 
Canada. Our Working Paper 17, Com- 
missions of Inquiry: A New Act (1977) 
was cited by Madam Justice Glube of the 
Trial Division of the Nova Scotia | 
Supreme Court in MacKeigan v. Hick- — 
man (1988), 43 C.C.C. (3d) 287, a case” 
arising out of the Donald Marshall | 
Inquiry. The issue in this case concerned. 
the power of the Inquiry to compel | 
judges to appear before it. In R. v. Hebb | 
(1989), 89 N.S.R. (2d) and 227 A.P.R. | 
137, the same court quashed a warrant | 
for committal issued for failure to pay a | 
fine on the grounds that various aspects | 
of the Criminal Code section under . 
which the warrant was issued were dis- | 
criminatory. In doing so, the court relied| 
in part on Working Paper 6, Fines (1974' 
in which we recommended ‘‘that judges _ 
be prohibited from imposing a fine and 
simultaneously imposing a sentence of 
imprisonment to be served in the event | 
that the fine is not paid.”’ 


Gail Bunt entitled Sentencing in Environ 
mental Cases (1985) was referred to in 
two cases involving the sentencing of 
corporate polluters. In R. v. Shamrock 
Chemicals (13 February 1989), St. 
Thomas, the Ontario Provincial Court 
referred to the publication in reviewing 


The Study Paper by John Swaigen and | 
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the principles of sentencing applicable to 
pollution cases. In R. v. Gulf Canada 
Corporation (1987), 2 C.E.L.R. (N.S.) 
261 the Northwest Territories Territorial 
Court expressed concern ‘‘that fines 
alone will not mould law-abiding corpo- 
rate behaviour,’’ noting that ‘‘this con- 
cern is evident in the Law Reform 
Commission of Canada’s Report’’. 


Our work on the jury was referred to in 
two reported cases. The Saskatchewan 
Court of Appeal in R. v. Favel (1987), 
39 C.C.C. (3d) 378 cited Report 16, The 
Jury (1982) in connection with our rec- 
ommendations regarding the abolition of 
“stand asides’’ and the placing of the 
prosecutor and accused on an equal foot- 
ing by allowing them the same number of 
peremptory challenges. Such recommen- 
dations, should they be enacted, would 
“lay to rest a continuing debate and 
would lessen the likelihood of a court 
being called upon to deal with this issue 
mn a case by case basis’’, according to 
Mr. Justice Tallis. Our Working Paper 
17, The Jury in Criminal Trials (1980) 
was referred to by the Northwest Terri- 
ories Court of Appeal in R. v. Emile, 
1988] 5 W.W.R. 481, for its description 
of the functions of a jury. 


An issue which is becoming increasingly 
mportant to Canadians, namely, whether 
i “‘person’’ includes a foetus not yet born 
live, was dealt with by the British Col- 
imbia Court of Appeal this year. In R. v. 
sullivan (1988), 43 C.C.C. (3d) 65, the 
ourt referred to our definition of ‘‘per- 
on’’ in Report 30, Recodifying Criminal 
aw (1986) as ‘‘already born by having 
ompletely proceeded in a living state 
rom the mother’s body ...’’ and so ruled. 


Jur work was cited in two cases dealing 
vith section 214 of the Criminal Code 
classification of murder). In R. v. Arkell 
1988), 64 C.R. (3d) 340, the British 
Jolumbia Court of Appeal referred to 
Norking Paper 33, Homicide (1984) on 
he issue of the organizing principle of 
ection 214(5). In R. v. Bowen and Kay, 
1989] 2 W.W.R. 213, the Alberta Court 
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of Queen’s Bench referred to Working 
Paper 11, /mprisonment and Release 
(1975) in a discussion of the objectives of 
the penal system. 


In Kourtessis v. M.N.R. (1989), 44 
C.C.C. (3d) 79, the British Columbia 
Supreme Court considered the constitu- 
tionality of section 231.1 of the Income 
Tax Act which authorizes a judge to issue 
a warrant to enter and seize documents or 
things if he is satisfied that there are rea- 
sonable grounds that an offence was 
committed. The court concluded that 
‘‘reasonableness’’ was sufficiently high a 
standard to satisfy Charter requirements. 
It cited Working Paper 30, Police Pow- 
ers: Search and Seizure in Criminal Law 
Enforcement, (1983) and Report 24, 
Search and Seizure, (1984) which it 
noted proposes the same standard. 


The Quebec courts used our work in 3 
cases. Our Study Paper, Drafting Laws in 
French, (1981) by Marie Lajoie, Wallace 
Schwab and Michel Sparer was used by 
the Court of Appeal in G.G. v. A.D. 
(1987), 11 Q.A.C. 200 to assist them 
with a point of statutory interpretation. In 
Hébert v. Marx, [1988] R.J.Q. 2185, the 
Superior Court cited our Working Paper 
52, Private Prosecutions (1986) and our 
Working Paper 15, Criminal Procedure: 
Control of the Process (1975) in deciding 
that a prosecutor did not act arbitrarily in 
directing that a proceeding be stayed 
under section 579 of the Criminal Code. 


And finally, Mr. Justice Paul of the Supe- 
rior Court in R. v. Bertrand (16 May 
1989, Québec 200-01-009288-873) 
quoted extensively from our Report 17, 
Contempt (1982) in a case dealing with 
that issue. He concluded his reasons with 
the following comments: ‘‘The year 1992 
will mark the centennial of our Criminal 
Code. I sincerely hope that the law of 
contempt will be consolidated before that 
time. A consolidation is long overdue 
and would be a wonderful present to the 
people of Canada’’. 
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Changing Conduct 


Over the years the Commission’s in- 
depth analyses, practical studies and 
sound recommendations have had the 
effect of influencing needed reforms and 
changes in the day-to-day practices and 
procedures in various areas of criminal 
law, family law and administrative law, 
without Parliamentary intervention. 


In administrative law, the Commission 
continues to influence the practices and 
operations of various federal agencies. 
While, in the past, this influence was 
exerted mainly over independent govern- 
ment agencies, our work has now 
extended to departments, in order to con- 
tribute directly to the reform of govern- 
ment. Our 1987-88 survey of federal 
inspectorates has prompted these organi- 
zations to reflect on their function and the 
common aspects of their operations. We 
have established contacts with 80 inspec- 
torates within more than 30 federal insti- 
tutions. In order to support initiatives of 
individual managers, our consultants 
have also presented papers at two semi- 
nars. One was held in Ottawa, in Febru- 
ary 1989, by the Interdepartmental 
Committee on Law Enforcement Man- 
agement, composed of federal senior 
managers, and the other was held by 
inspectors of Health and Welfare Canada 
in Cornwall, in Novemuver 1988. 


This practical, informal influence of law 
reform on conduct is well illustrated in 
the implementation of recommendations 
from the Commission’s Working Paper 
32 and Report 23, Questioning Suspects 
by the Halton Regional Police Force 
‘*Taping of Police Interviews Project’’ 
(Project TIP) started in July, 1985. 


A two year study by the Halton Police 
Force, assisted by the Commission, con- 
firmed the Commission’s recommenda- 
tions that videotaping police interviews 
would not only fairly and efficiently 
expedite the administration of justice, but 
it would also reduce costs. 


Plea discussions is another area in which 
the Commission has been influential in 
changing conduct. A meeting last year 
with Ontario Crown Attorneys to discuss 
the Commission’s paper on plea discus- 
sions has resulted, as one Crown 
informed the Commission, in a funda- 
mental rethinking of their procedures in 
this area. 


Legislation 

As noted earlier, we can influence law 
reform by stimulating research, by edu- 
cating the public on matters of legal 
importance, by assisting the judiciary in 
their decision making, and by altering 
administrative and legal attitudes and 
practices. A fifth way in which we can 
influence law reform is through the 
enactment of legislation. Although this is 
not the only measure of our success, we 
are pleased to report that fourteen out of 
thirty-two of our Reports have been 
enacted — at least in part — by Parlia- 
ment. (See Appendix A) 
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A number of recommendations on crimi- 
nal procedure dealt with in our publica- 
tions, extending back more than a 
decade, have been enacted in the Crimi- 


_nal Law Amendment Act, 1985. Commis- 


sion recommendations included in the Act 
were: the abolition of writs of assistance; 
the introduction of telewarrants; the 
authorization of pretrial conferences and 
motions; the taking of blood samples; 
some matters of search and seizure; 
changes to the jury system; and issues of 
jurisdiction. In addition the Divorce Act, 
1985 adopted the Commission’s recom- 
mendations on no-fault divorce, encour- 
aging mediation to settle disputes, and 
the equitable distribution of property 
aimed at overcoming economic hardship 
arising from the breakdown of the mar- 
riage. (See, Report 6 on Family Law 
(1976)). 


In 1988 a number of the Commission’s 
recommendations, made over the past 
decade with respect to assisting victims 
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of crime, were reflected in the underlying 
policy of the mini-Code enacted by Par- 
liament, for assisting victims of crime. 
The new provisions included in the Crim- 
inal Code aim at: (1) protecting the iden- 
tity of victims and witnesses by the use 
of a publication ban; (2) facilitating 
prompt return of property by use of alter- 
native evidence, e.g., using photographic 
evidence; (3) allowing victims to make 
statements at sentencing; (4) giving resti- 
tution where appropriate without the vic- 
tim having to apply for it; and (5) laying 
fine surcharges to be used for victim 
services. 


The Commission is pleased with the 
efforts made and the continuing plans of 
the government to bring in amendments 
on mental disorder, arson, homicide and 
other subjects we have worked on. 


The Commission publishes three cate- 
gories of documents: Reports to Parlia- 
ment, Working Papers and Study Papers. 
To date we have published 32 Reports, 
59 working Papers, and 75 Study Papers. 
[his past year we published | Report, 

3 Working Papers, and 3 Study Papers. 


Reports to Parliament 


Commission Reports present the final 
views of the Commissioners on a given 
area of the law. Once a Report has been 
abled in Parliament, the advisory role of 
he Commission is completed in respect 
of this particular topic. It then becomes a 
natter for the Government and Parlia- 
nent to act upon, if they choose. 


Report 32 


Jur Criminal Procedure 


[his Report contains a set of principles 
which reflect the various rules of proce- 
lure the Commission has proposed in its 
lumerous Working Papers and Reports 
jublished over the past 18 years. The 
Winciples enunciated in this report will 
suide the development of a Criminal 
Sode of Procedure which is simple and 
learly expressed; which seeks fairness 
fet promotes efficiency; which practices 
estraint and is accountable yet protects 
ociety; and which encourages the active 
nvolvement and participation of the citi- 
en. In essence, these principles will 
onstitute the basis for the Commission’s 
lew Code of Criminal Procedure. 


llustrations of how the principles apply 
0 work that has been undertaken by the 
“ommission are given in Report 32. 
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PUBLICATIONS 


Working Papers 


Working Papers are statements of the 
Commission’s law reform positions at the 
time of publication and contain tentative 
recommendations for reform in a particu- 
lar area. Such recommendations are not 
final and the primary purpose of the 
Working Paper is to elicit comment and 
provide a vehicle for consultation. 


Working Paper 57 
Compelling Appearance, Interim 
Release and Pre-trial Detention 


This Working Paper examines several 
important questions about criminal pro- 
cedure. For instance how should police 
or courts compel accused persons or wit- 
nesses to attend court for trial? When 
should police or courts grant ‘‘interim 
release’ to these persons? When should 
they impose detention instead of release 
prior to trial? What should be done to 
ensure a person’s right to make full 
answer and defence in such detention? 


In proposing answers to these questions, 
the Commission applied the seven gen- 
eral principles, outlined in Report 32, 
Our Criminal Procedure, to the law of 
interim release. (See note above for prin- 
ciples). In addition to answering these 
questions the Paper also suggests solu- 
tions to some constitutional problems 
which have surfaced since the enactment 
of the Charter of Rights and Freedoms. 
Most notably it addresses the problem of 
reverse onus clauses and suggests that 
current ‘reverse’ onus clauses in the 
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Criminal Code’s interim release provi- 
sions are unnecessary and ought not to be 
incorporated in a new Code of Criminal 
Procedure. 


Working Paper 58 
Crimes Against The Foetus 


This paper recommends that the Criminal 
Code contain a separate and distinct 
chapter which would deal with all wrong- 
ful harms against the foetus. Included in 
this new chapter would be a new offence 
of ‘‘Foetal Destruction or Harm’’ which 
would make it a crime to purposely, reck- 
lessly or negligently cause death or seri- 
ous harm to a foetus. Included also 
would be exceptions for medical treat- 
ment and for lawful abortion. 


Medical treatment would be a defence to 
a crime against the foetus where it did 
not involve risk of destruction or harm 
disproportionate to the expected benefits 
and where it was applied with the moth- 
er’s consent for therapeutic or diagnostic 
purposes. 


The underlying principle of the Commis- 
sion’s abortion proposal is to balance 
reproductive freedom and maternal 
autonomy with the increasing recogni- 
tion, respect and protection afforded the 
foetus as it develops. The key to this 
approach is to recognize maternal auton- 
omy and protection of the foetus without 
arbitrarily obliterating one right in favour 
of the other. To this end the Commission 
has recommended a two stage approach 


which would reflect a balance of these 
two competing interests. As well the 
paper presents a minority position, an 
alternative three stage approach, and a 
dissent by one of the Commissioners. 


This Working Paper generated much dis- 
cussion and received wide coverage in 
the media. Comments on the Paper can 
be found on page 5. 


Working Paper 59 
Toward A Unified Criminal Court 


The principal recommendation of this 
paper is the creation of a unified court 
with exclusive jurisdiction to try all 
crimes. The paper further recommends 
that either judges of the Criminal Court 
should be appointed by the Governor 
General in accordance with the Constitu- 
tion Act, 1867, or that the Constitution 
Act, 1867 should be amended to allow 
the provinces and territories to make 
appointments to the Criminal Court. 


The Paper also recommends that unifica- 
tion of criminal courts could, as an 
interim measure, be allowed to proceed 
in stages. In provinces with a three-level 
system of criminal courts, the number of 
levels should be reduced to two, consist- 
ing of a Provincial Court and a Supreme 
Court. Under a two-level system of crim- 
inal courts, the Criminal Code should 
confer jurisdiction on the Provincial 
Court to hear all non-jury trials. Within a 
period fixed by statute, all courts exercis- 
ing criminal jurisdiction should ulti- 
mately be amalgamated in a single 
unified court. 


The recent bill presented to the Ontario 
legislature, an Act to amend the Courts of 
Justice Act, 1984 which sets out legisla- 
tion for the unification of all courts in 
Ontario may be considered consistent 
with the Commission’s approach. Also 
an editorial in The Ottawa Citizen 
strongly endorsed our recommendations 
by stating: ‘“The Law Reform Commis- 
sion of Canada has presented a solid case 
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for the creation of a unified criminal 
court with jurisdiction to try all crimes’’. 


Study Papers 


Often, before a Working Paper is pub- 
lished, background information, in the 
form of a Study Paper, is accumulated 
through research and empirical studies. 
Many of these studies are not published 
but are catalogued in our library. How- 
ever, a select number of these papers 
which convey valuable, original, topical 
material, are published by the Commis- 
sion. It should be noted, however, that 
the views expressed in these papers 
remain those of the author and not of the 
Commission. 


Pollution Control in Canada: The 
Regulatory Approach in The 1980s 


This Study Paper by Kernaghan Webb 
was prepared for the Administrative Law 
Project. The paper is an examination of 
the growth and development of the 
regulatory approach to pollution control 
in Canada as well as a critique of the 
Commission’s recommendation (in 
Report 31) that there be included in the 
Criminal Code a specific crime against 
the environment. 


The author contends that the regulatory 
approach to pollution control — using 
licences to control emissions, and 
prosecution for offences — is the most 
appropriate and effective way of dealing 
with environmental misbehaviour. He 
points out that the majority of pollution 
offences which reach the court are not 
intentional, and thus lack the mental 
element associated with criminal activity. 


The paper calls for a number of reforms 
to current environmental protection 
efforts, such as: a systematic re- 
examination of federal and provincial 
pollution control legislation; and 
publication of annual reports on the state 
of government efforts to control 
pollution. 
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Inspection: A Case Study and Selected 
References 


This Study Paper by John Clifford was 
prepared for the Administrative Law 
Project. The paper sets out findings from 
field research of Transport Canada’s 
aviation safety inspectorates; indexed 
listings of literature, official documents, 
legislation and cases; and a general 
framework for understanding inspection. 
On the basis of this work, the Commis- 
sion has designed and administered a sur- 
vey of federal inspectorate managers. All 
of this work is background for specific 
recommendations for reform which the 
Commission will be making over the nex‘ 
two years. 


The Administrative Appeals Tribunal of 
Australia | 


This Study Paper by Terence Ison was 
prepared for the Administrative Law 

Project. The paper describes the function 
and purpose of the Australian Adminis- 
trative Appeals Tribunal (AAT) and | 
examines factors that may be relevant in | 
the consideration of any similar institu- | 
tion in Canada. | 
In the author’s view administrative i 
appeals in Canada should be conducted | 
more in an inquisitorial fashion where the 
judge plays a more active role in direct- _ 
ing the inquiry. The author also con- 
cludes that the structure for 
administrative appeals in Canada is frag- | 
mented. However, he cautions against 
wholesale adoption of the highly central- | 
ized AAT model. Instead, he recom- 
mends that limited consolidation of 
appeal tribunals working in similar areas | 
should be considered. 
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CURRENT RESEARCH 


Substantive Criminal Law 
Project 


The President, Mr. Justice Allen Linden, 
is responsible for the direction of the 
Substantive Criminal Law Project. Pro- 
fessor Patrick J. Fitzgerald is the Project 
Co-ordinator and is responsible for the 
supervision and direction of research. 


The present aim of the Project is to com- 
plete the remaining chapters and provi- 
sions of the proposed new Criminal Code 
for Canada. This past year the Project has 
prepared a draft chapter on sex crimes, 
pornography and prostitution; done 
research on securities frauds, intellectual 
property and firearms; worked towards 
preparation of a chapter on sentencing 
and re-examined the General Part provi- 
sions in Report 31 on conduct, culpabil- 
ity and involvement in crimes with a 
view to possible simplification. These 
new chapters and provisions will be 
added to what was included in Report 31 
on Recodifying Criminal Law. The proj- 
ect has also co-operated with the Protec- 
tion of Life Project in preparing Working 
Paper 58, Crimes Against the Foetus. 


Criminal Procedure Project 


Vice-President Gilles Létourneau is the 
Commissioner responsible for the Crimi- 
nal Procedure Project. Stanley A. Cohen 
is the Project Co-ordinator and is respon- 
sible for the supervision and direction of 
research. The ultimate objective of the 
Project is the preparation of a code of 
criminal procedure that will comprehen- 
sively address all major areas of criminal 


procedure, including police and investi- 
gative powers, and pretrial, trial and 
appeal procedure. 


In 1988 the Project published a statement 
enunciating general principles of criminal 
procedure. Report 32, Our Criminal Pro- 
cedure, sets out the guiding principles 
which inform the work of the Commis- 
sion in all of the procedural areas which 
it reports on. This document, even prior 
to its publication, served as a reference 
point for both the preparation of particu- 
lar Working Papers and the drafting of 
component parts of the code of criminal 
procedure. 


Several key elements in the Project’s 
work have already been completed. All 
of the preliminary work on the subject of 
police powers has been published in the 
form of Working Papers and/or Reports. 


For the past few years the Project has 
taken a two-track approach to the com- 
pletion of its work on the Code of Crimi- 
nal Procedure. 


The first track is the development and 
completion of all outstanding Working 
Papers and Reports. The Project recently 
published Working Paper 59, Toward a 
Unified Criminal Court. A Working 
Paper on plea discussions and agreements 
is currently in the advanced stages of the 
publication process. Other Working 
Papers on remedies, appeals, extraordi- 
nary remedies, costs, trial within a rea- 
sonable time, the judge and conduct of 
trial, double jeopardy, pleas and verdicts 
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and powers of the Attorney General are 
nearly complete and the Project antici- 

pates their approval and publication in 

the days ahead. 


The link between the Project’s core work 
on criminal procedure and the field of 
human rights law is an intimate one. The 
relationship between the two is especially 
evident in the study which the Commis- 
sion has jointly undertaken with the Abo- 
riginal Justice Inquiry in Manitoba on 
‘“The Native Offender and the Sentenc- 
ing Process’’. That study, after a process 
of joint consultation is expected to be 
published in the spring of 1990. 


The second track is Codification. The 
Project’s recent endeavours have largely 
concentrated on the development of the 
first volume of a code of criminal proce- 
dure pertaining to police and investiga- 
tory powers. Title One of this volume, 
subtitled ‘‘Police Powers: Search and 
Related Matters’ , will be published 
shortly. Title Two, pertaining to arrest 
and investigation, is well advanced and 
the Project anticipates its publication in 
the fall of 1990. The remainder of the 
work will be assembled in an additional 
volume devoted to the pretrial, trial and 
appeal processes. In due course the Com- 
mission will begin to present these com- 
ponents to its regular consultation groups 
and then will invite greater public 
involvement in the consultation process. 


Protection of Life Project 


Judge Michéle Rivet is the Commissioner 
responsible for the Protection of Life 
Project. Dr. Burleigh Trevor-Deutsch, 
appointed in July, is the Project Co-ordi- 
nator. 


The Protection of Life Project, based in 
Montréal, was established in 1975. Orig- 
inally the Project’s primary goal was to 
analyze the strengths and weaknesses of 
existing health related federal law to bet- 
ter respond to both technological devel- 
opments and evolving values. The 
emphasis was on the criminal aspects of 
the practice of medicine. This gave rise 
to studies on euthanasia and the cessation 
of medical treatment, sterilization and the 
mentally handicapped, behaviour altera- 
tion, the legal definition of death, medi- 
cal treatment and the criminal law, 
informed consent, and the sanctity and 
quality of life. In 1986, recommenda- 
tions and conclusions drawn from these 
separately published papers were col- 
lected and presented to Parliament in 
Report 28, Some Aspects of Medical 
Treatment and Criminal Law. 


This year the project published a major 
study in the form of a Working Paper, 
entitled Crimes Against the Foetus. (For 
details on this Paper, please see page 17.) 


In March, the Commission approved the 
publication of a study dealing with 
biomedical experimentation on humans. 
It addresses the question of what types of 
experimentation should be allowed, con- 
trolled or forbidden. It also focuses on 
issues of consent to experimental treat- 
ment and the cost-benefit analysis which 
must be made to justify such treatment. 
This encompasses a variety of issues 
including the amount of information 
patients should be provided with to allow 
them to exercise informed consent. Chil- 
dren, prisoners and the mentally handi- 
capped function under special constraints 
which make the legal validity of their 
consent even more difficult to assess. 
Publication of this Working Paper is 
expected in the fall of 1989. 
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Protection of Life Project: seated from left to right: Burleigh Trevor-Deutsch, Her Honour 


Judge Michéle Rivet and Marielle Harvey. 


Standing from left to right: Derek Jones, Isabelle Panisset, Denis Deslauriers, Anne Marcoux | 


and Jean-Francois Brault. 


Following up on this study is one dealing 
with testing of new drugs on humans. 
There comes a time in the history of 
every therapeutic drug or treatment when 
the first human trials must take place. At 
what level of risk are such trials justifia- 
ble? This is the cost-benefit analysis 
which must be undertaken and for which 
a legal minimum standard should be clar- 
ified. The first draft of this study is 
expected in the spring of 1990. 


A study on the desirability of a national 
ethics committee has been completed and 
will be critically considered by a panel of 
experts during a Commission consulta- 
tion scheduled for June of 1989. 


Work on three other studies in the medi- 
cal field is proceeding rapidly with a 
view to submitting them for consultation 
by a panel of experts, in November of 
1989. 
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The first of these concerns medically | 
assisted reproduction, including surro- 
gacy. Consultants in medicine, ethics, 
constitutional law and health law have 
brought their expertise to this very cur- | 
rent topic. The delicate balance of social 
merits, risks and individual rights is 
being investigated. 


j 
Second, the problem of the shortage of | 
transferable organs, tissues and bodily 
substances is being addressed. As medi- _ 
cal transplant technology progresses, so ~ 
will the demand for bodily parts from 
cadavers and live donors. While donatior 
is to be encouraged, this study addresses | 
the issues of informed consent, and pro- 
tection of donors and their families, and 
commercialization. 


Finally, the Project is studying individual. 
genetic patrimony as it impinges on 
human dignity. In the near future, tech- 


10logy will allow us to alter our genetic 
nake-up which constitutes the hereditary 
ink with our parents, siblings and ances- 
ors. While this holds out hope for the 
ure of genetic disease, there exists the 
otential for less desirable uses of these 
echniques. Is genetic patrimony an ele- 
nent of human dignity? Is there a right to 
in unaltered genetic heritage? And under 
vhat circumstances is genetic alteration 
yf humans appropriate? These are the 
nain issues addressed in this study. 


n 1981, the Protection of Life Project 
dded a new component to its health- 
elated concerns: the protection of the 
nvironment. The basic philosophical 
hrust remained the same, that of the pro- 
ection of life and health, this time in the 
ontext of technological hazards that 
hreaten human integrity. Papers pub- 
ished by the Commission in this area 
nclude Political Economy of Environ- 
rental Hazards, Crimes Against the 
invironment, Behaviour Alteration and 
he Criminal Law, Workplace Pollution, 
nd Pesticides in Canada: an Examina- 
ion of Federal Legislation and Policy. 


his year, the environmental law thrust 
onsisted of two lines of related research: 
nvironmental law enforcement in the 
990’s and responsibility for contami- 
ated lands. 


)f all the issues associated with protec- 
on of the environment, the question of 
ppropriate philosophy or approach to 
uch protection is the source of the most 
ontroversy and debate. The classical 
rguments in this area centre on the rela- 
ve merits of an approach which empha- 
iZes persuasion as opposed to one which 
esses punishment. The study on this 
ubject examines the different 

pproaches to enforcement of environ- 
iental laws, in Canada and internation- 
lly. The successes and failures, here and 
broad, will form the basis of the paper’s 
commendations as to how to proceed 
ith environmental law enforcement in 
1¢ next decade. 
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In a more specific context, the problem 
of contaminated land in Canada is worse 
than generally thought, and existing laws 
regarding liability for clean-up costs are, 
in many cases, more cumbersome than 
necessary. This study is an exhaustive 
examination of the nature and the extent 
of contamination. National and interna- 
tional legislation for pollution control are 
being examined and compared. The Proj- 
ect anticipates that this will lead to rec- 
ommendations for a comprehensive 
approach to dealing with contaminated 
lands and those who may be liable for 
their reclamation. 


Drafts of both of the environmental stud- 
ies will be submitted early in the new fis- 
cal year and the Project expects to submit 
them for expert consultation during the 
spring of 1990. 


Administrative Law Project 


The Commissioner responsible for the 
Administrative Law Project is Mr. John 
P. Frecker. The Project Co-ordinator is 
Dr. Patrick Robardet. 


In line with the 1986-87 project theme, 
entitled ‘‘a fresh start in administrative 
law’’, and the theme for 1987-88, 
‘“bridging the gap between law and 
administration’’, work continued on the 
construction of federal administrative 
law. 


With respect to policy implementation, 
our broad approach to compliance, based 
on the large number of measures avail- 
able for this purpose, is reflected in the 
study paper entitled Pollution Control in 
Canada: The Regulatory Approach in the 
1980s, published in early 1988. This 
paper recommends that the government 
make wider use of non-criminal sanctions 
for environmental offences, rather than 
including crimes against the environment 
in the Criminal Code. Furthermore, work 
on environmental mediation, which was 
the topic of a preliminary report submit- 
ted to the Commission before the end of 
the 1988-89 fiscal year, will continue 
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during 1989-90. The study on an eco- 
nomic approach to administrative law, 
which was the subject of an interdiscipli- 
nary seminar in June 1988, was com- 
pleted and was submitted to a law journal 
for publication. 


Within the perspective developed by 
Working Paper 51, entitled Policy Imple- 
mentation, Compliance and Administra- 
tive Law (1986), the 1987-88 research on 
inspectorates resulted in a study of avia- 
tion safety, and a paper entitled Inspec- 
tion: A Case Study and Selected 
References was published at the end of 
the 1988-89 fiscal year. A framework for 
federal inspections will be addressed 
more fully in another Working Paper. A 
progress report on this topic was submit- 
ted to a session of the Law and Society 
Association (Learned Societies Confer- 
ence, University of Windsor, June 1988) 
during a presentation entitled ‘‘Control- 
ling the Middlemen’’. Subsequently, a 
draft working paper entitled Administra- 
tive Policing: Its Nature and Authoriza- 
tion was examined at a formal 
consultation in May 1989. After 
undergoing revision, it will be published 
as a Working Paper during the next fiscal 
year. Finally, research has enabled us to 
prepare a list of inspectorates, presented 
in the form of institutional profiles. The 
Commission plans to make these avail- 
able in a special format, entitled Adminis- 
trative Policing: Some Federal 
Inspectorates. 


In the matter of statutory offences, the 
Commission followed closely the initia- 
tives of the federal Minister of Justice 
and, together with this department and 
the Office of Privatization and Regula- 
tory Affairs, planned and organized a tri- 
partite conference on ‘‘Responses to 
Non-Compliance with Legal Standards’”’ 
in May 1988. As planned, the conference 
proceedings were published in May 1989 
as Volume I of the series ‘‘Issues in Reg- 
ulatory Enforcement’’, under the afore- 
mentioned title. The Commission intends 


to keep abreast of any developments aris- 
ing from this study session and to carry 
on its work in this field. 


The many favourable reactions to the 
approach proposed in the consultation 
document entitled Towards a Modern 
Federal Administrative Law, published in 
June 1987, led the Commission to join 
the Faculty of Law of the University of 
Toronto in organizing a national confer- 
ence in September 1988 on the following 
topic: ‘‘Law and Leviathan: The Admin- 
istrative Law Challenge in the 1990s”’. 
The conference was planned by a com- 
mittee of the deans of several law facul- 
ties and was co-chaired by Commissioner 
John Frecker and Dean Robert Prichard 
of the University of Toronto. Specialists 
in the fields of public law, political sci- 
ence and public administration gathered 
to explore avenues of reform that would 
enable administrative law to fulfil its 
mandate with respect to the activities of 
the modern federal state. The final ver- 
sions of the presentations and comments 
made at the conference were sent to the 
University of Toronto Law Journal at the 
end of 1988. The official proceedings 
will also appear in a special Commission 
publication. The subjects examined 
included the following: 


e The nature of the administrative 
state 

e The impact of law in the adminis- 
trative state 

@ Normative order in the administra- 
tive state 

e New perspectives on the choice of 
mechanisms — problems posed by 
administrative law 

© Alternatives to bureaucratic forms 
of organization 

e Problems posed by group decisions 

e Correcting the consequences of 
state interventions. 


Over the past year, research into the legal 
status of the federal administration con- 
tinued to focus on the liability of the 
Crown. The second draft of a consulta- 
tion document on this topic was the sub- 
ject of limited consultation in June 1988. 
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A study on the limitation periods in fed- 
eral law was submitted in June 1988. 
This study, to propose a more stream- 
lined system, is to be supplemented with 
information on Quebec law during 1989- 
90. The study on federal fiscal immunity, 
focusing on the economic consequences 
of the application of section 125 of the 
Constitution Act, 1867, indicated that no 
serious financial consequences would 
result from such applications. The study 
was examined at a study session in June 
1988, and the final version was submit- 
ted in August of that year. The two 
authors will be publishing it in article 
form. 


Administrative institutions and action 
continue to be a major research theme of 
the Administrative Law Project. For 
example, the issue of what form adminis- 
trative institutions should take was exam- 
ined in a preliminary study on the 
assessment of environmental impacts, 
submitted to the Commission in August 
1988. Before a more general document 
can be prepared on the consequences of 
choices between institutional models, 
other studies will have to be done. 


The studies on administrative appeals and 
the federal ombudsman, announced in 
our Fifteenth Annual Report, are at dif- 
ferent stages of completion. A study of 
administrative appeals had to be delayed 
until 1989-90, pending the availability of 
the consultant who was approached. 
However, the study paper on The Admin- 
istrative Appeals Tribunal of Australia 
was published at the end of this reporting 
year. 


The study on a proposal for creation of 
an office of Federal Ombudsman is pro- 
gressing well. Three documents were 
prepared prior to official consultation on 
this topic in May 1989. The first, entitled 
A Federal Ombudsman for Canada, dealt 
with the principle of establishing the 
office of ombudsman. A second, more 
limited study focused on the attitudes of 
federal parliamentarians to the ombuds- 
man proposal. Finally, a study, entitled 
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Responsabilité administrative et motifs 
d intervention d’ un ombudsman fédéral, 
looked at the grounds for intervention by 
the proposed ombudsman. In accordance 
with our recommendation in Working 
Paper 25 on Independent Administrative 
Agencies (1980), a draft working paper is 
to be preceded by a study of the jurisdic- 
tion and organization of an office of Fed- 
eral Ombudsman. This complementary 
study will be completed before the end of 
the 1989 calendar year. 


With respect to the study on the practices 
and procedures of the Immigration 
Appeal Board, the implementation within 
the Board of several previous recommen- 
dations obviates the necessity of publish- 
ing this study, which was partially 
revised during the second half of this 
reporting year. The Commission will 
continue to monitor progress made in this 
area under the new Immigration and Ref- 
ugee Board. A seminar held in January — 
1989 and dealing with the key issues to | 
be faced under the new legislation made ‘ 
it possible to gather the opinions ofa 
group of senior officials, academics and | 
jurists. Following this survey, done in | 
conjunction with a presentation given by 
an academic invited in January 1989 as a 
scholar in residence, the Commission | 
plans to conduct systematic research into 
the operation of the new Immigration an¢ 
Refugee Board during a six-month perio. 
in 1989-90. Finally, the Commission 
notes that a report was submitted in Janu) 
ary 1989, following the Public Service | 
Commission study on appeal boards, in 
which it participated. 
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As for the efficiency and fairness of fed- 
eral departments’ and agencies’ activitie 
as a whole, the Commission is continuin: 
research into administrative procedures — 
and decision-making. As indicated in | 
Report 26, entitled Independent Adminis 
trative Agencies, these issues lend them- 
selves well to collaboration on the part c. 
jurists and other specialists. A seminar 
dealing with federal legislation on admit 
istrative procedure, scheduled for the 


summer of 1989, is currently being orga- 
nized in concert with the Canadian Bar 
Association. 


Throughout the year, administrative law 
consultants intervened with federal agen- 
cies in order to further the cause of law 
reform and the reform of administrative 
action. They also made presentations or 
attended seminars and workshops on top- 
ics such as the evolution of Canadian 
administrative law (ICLEM, Ottawa, 
February 1989), inspectorates reform 
(ICLEM, Ottawa, February 1989), the 
inherent jurisdiction of administrative tri- 
bunals (Conference of the Council of 
Canadian Administrative Tribunals, 
Ottawa, April 1989), administrative deci- 
sion-making (Institute of Public Adminis- 
tration of Canada, Annual Meeting, 
Ottawa, August 1988), administrative 
diligence (Conference of the Association 
des juristes d’ expression francaise de 
Ontario, Hull, February 1989), the role 
of private parties in inspection and the 
public’s role in pollution control 
(Learned Societies, Windsor, June 1988). 


As we have seen, 1988-89 was a year for 
consolidation in terms of bridging the 

zap between law and administrative 
action. A new research program was sub- 
mitted in 1987 for extensive consultation. 
Progressively closer ties were established 
with a number of other institutions in 
order to participate in the vast movement 
aimed at reforming administrative proce- 
jures. In 1989-90, the Commission plans 
‘0 accelerate priority issues, such as the 
reation of an office of Federal Ombuds- 
nan, statutory offences, administrative 
olicing, financial incentives used for 
olicy implementation and possibly, a 
eport to Parliament regarding federal 
idministrative law. The Commission also 
ntends to organize a conference on the 
location of grants and incentives, to be 
1eld towards the end of the 1990 calendar 
year. The formal meetings previously 
cheduled for 1989-90 will take place 
vith the Canadian Bar Association and 
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the Ombudsmen of Canada in order to 
discuss draft papers which are currently 
being formulated. 


Human Rights 


The Commission is expanding its prelim- 
inary research activities into the human 
rights field, with the help of Stanley A. 
Cohen, Special Counsel, Charter of 
Rights. 


The bulk of our current legislation was 
developed before the enactment of our 
Canadian Charter of Rights and Free- 
doms and modern Human Rights statutes. 
The Commission has found that at this 
stage in the life of the Charter and in the 
aftermath of Supreme Court of Canada 
pronouncements concerning the para- 
mount importance of Human Rights leg- 
islation, we increasingly confront laws 
and institutions that are in flux and 
require improvement. 


Since the Commission’s inception, work 
in virtually every area of concern has 
been rights-oriented. This has been espe- 
cially noticeable in the field of Criminal 
Procedure and is attested to in the Com- 
mission’s philosophy as expressed in 
Report 32, Our Criminal Procedure. 
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During the past year, the Commission, 
under the umbrella of our existing 
research programme has begun to explore 
the larger dimensions of human rights in 
the Canadian legal context and plans to 
enhance its involvement in the field of 
human rights. The Commission has com- 
missioned a study, now in its draft 
stages, to explore the policy dimension 
of the federal jurisdiction over the field 
of human rights, and has also embarked 
upon a joint venture with the Public 
Inquiry into the Administration of Justice 
and Aboriginal People in Manitoba to 
study the impact of the sentencing pro- 
cess on the native offender in Canada. 
The Commission is continuing its support 
of a study by a leading Canadian scholar 
on public international law in the Cana- 
dian legal context — in particular, the 
context of the Charter and legal rights. 


The Commission plans to establish a 
human rights advisory group to guide its 
continuing work in this area, and to iden- 
tify subjects upon which the Commission 
can make a unique contribution. The 
Commission’s study on the federal 
dimensions of human rights in Canada 
will provide a suitable focus for this ini- 
tial exercise. It is hoped that this advi- 
sory group will be formally convened 
during the next year. 


CONSULTATIONS 


The Commission seeks to involve the 
public in our decision-making process 
through formal and informal consulta- 
tions. We believe that the more we can 
encourage people, whether professionals 
or members of the general public, to dis- 
cuss their ideas about law and principles 
of law, the greater will be their awareness 
of approaches to law reform and the 
greater the opportunity for effective 
change in the way law affects individu- 
als. The Commission has organized pub- 
lic meetings on issues such as physical 
discipline of children by parents and 
teachers, wife battering, vandalism, and 
violence in sports. We also consult regu- 
larly with judges from all jurisdictions, 
the police and the RCMP, defence law- 
yers, Crown prosecutors, law professors 
and other specialized groups and individ- 
uals. We receive valuable advice from 
these groups and individuals and their 
contribution is an essential element in the 
development of our recommendations to 
Parliament. 
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Regular Consultations 
Criminal Law 


As part of its involvement arising out of 
Criminal Law Review, the Commission 
regularly consults with major interest 
groups. These include an advisory panel 
of judges from across Canada; a delega- 
tion of defence lawyers nominated by the 
Canadian Bar Association; chiefs of 
police; legal scholars chosen by the 
Canadian Association of Law Teachers; 
and representatives from the federal and 
provincial governments. Through these 
consultations, the Commission benefits 
from the advice of key players in the 
criminal justice system. 


This year meetings were held in St. 
John’s, Nfld., and Victoria, B.C. The 
Commission wishes to thank all our con- 
sultants for donating their time and con- 
tributing so generously to the cause of 
law reform: 


Advisory Panel of Judges 


The Hon. Madam Justice Claire 
Barrette-Joncas 
Superior Court of Québec, Montréal 


The Hon. Judge Stephen Borins 
District Court of Ontario, Toronto 


The Hon. Mr. Justice William A. Craig 
Court of Appeal of British Columbia, 
Vancouver 


The Hon. Mr. Justice Alexander Hickman 
Supreme Court of Newfoundland, St. John’s 


The Hon. Mr. Justice Fred Kaufman 
Court of Appeal of Québec, Montréal 


The Hon. Mr. Justice Gérard V. La Forest 
Supreme Court of Canada, Ottawa 


The Hon. Mr. Justice Antonio Lamer 
Supreme Court of Canada, Ottawa 


The Hon. Patrick J. LeSage 


Associate Chief Judge, Ontario District 
Court, Toronto 
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The Hon. Mr. Justice Angus L. MacDonald 
Supreme Court of Nova Scotia, Appeal 
Division, Halifax 


The Hon. Mr. Justice Alan B. Macfarlane 
Court of Appeal of British Columbia, 
Vancouver 


The Hon. Mr. Justice G. Arthur Martin 
Court of Appeal of Ontario, Toronto 


The Hon. Mr. Justice David C. McDonald 
Court of Queen’s Bench of Alberta, 
Edmonton 


The Hon. Mr. Justice Wallace T. Oppal 
Supreme Court of British Columbia, 
Vancouver 


The Hon. Mr. Justice Melvin Rothman 
Court of Appeal of Québec, Montréal 


The Hon. Judge Robert Salhany 
District Court of Ontario, Kitchener 


The Hon. Mr. Justice William A. Stevenson: 


Court of Appeal of Alberta, Edmonton 


The Hon. Mr. Justice Calvin F. Tallis 
Court of Appeal of Saskatchewan, Regina 


Canadian Bar Association Members 
Mr. G. Greg Brodsky, Q.C., Winnipeg 
Mr. Edward L. Greenspan, Q.C., Toronto 
Mr. Gordon F. Gregory, Q.C., Fredericton 
Mr. Morris Manning, Q.C., Toronto 


Mr. Serge Ménard, Batonnier du Québec, 
Montréal 


Mr. Richard Peck, Vancouver 

Mr. Joel E. Pink, Q.C., Halifax 
Mr. Robert Pollack, Winnipeg 

Mr. Michel Proulx, Montréal 

Mr. Marc Rosenberg, Toronto 

Mr. Donald J. Sorochan, Vancouver 


Mr. Richard H. Vogel, Q.C., Vancouver 
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Canadian Association of Chiefs of Police 


Chief Greg Cohoon 
Moncton Police Force, Moncton (N.B.) 


Chief Thomas G. Flanagan 
Ottawa Police Force, Ottawa (Ont.) 


Mr. Guy Lafrance 
Montreal Urban Community, Montreal (Que.) 


Staff Sgt. John Lindsay 
Edmonton Police Force, Edmonton (Alta.) 


Chief Collin Millar 
Hamilton-Wentworth Regional Police, 
Hamilton (Ont.) 


Chief Herbert Stephen 
Winnipeg Police Department, 
Winnipeg (Man.) 


Canadian Association of Law Teachers 


Professor Bruce Archibald 
Dalhousie University 


Professor Eric Colvin 
University of Saskatchewan 


Professor Anne Stalker 
University of Calgary 


Professor Donald R. Stuart 
Jueen’s University 


Federal/Provincial Government Group 


M* Jean-Francois Dionne 
Ministére de la Justice, Québec 


Gordon S. Gale, Q.C. 
Department of the Attorney General, Nova 
Scotia 


M* Daniel Grégoire 
Ministére de la Justice, Québec 


John Guy, Q.C. 
Department of the Attorney General, 
Manitoba 


Richard Hubley 
Jepartment of Justice, Prince Edward Island 


Xobert Hyslop 
Department of Justice, Newfoundland 
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Howard Morton, Q.C. 
Ministry of the Attorney General of Ontario 


Richard Mosley 
Department of Justice, Ottawa 


Carol Snell 
Department of Justice, Saskatchewan 


Edwin Tollefson, Q.C. 
Department of Justice, Ottawa 


Michael Watson 
Department of the Attorney General, Alberta 


Eugene Westhaver, Q.C. 
Department of Justice, New Brunswick 


Hal Yacowar 
Ministry of the Attorney General, British 
Columbia 


Administrative Law 


On May 11 and 12, 1989, the Commis- 
sion held the first meeting of its new 
Administrative Law Advisory Group, in 
Stratford, Ontario. The regular members 
of this group (see below), as well as a 
number of special guests who were 
invited because of their expertise and 
interests, were asked to discuss the fol- 
lowing documents: A Federal Ombuds- 
man for Canada by V. Seymour Wilson, 
Responsabilité administrative et motifs 
d@ intervention d’ un ombudsman fédéral 
by Patrick Robardet and Administrative 
Policing: Its Nature and Authorization by 
John C. Clifford. 


This consultation made it possible to ana- 
lyze how attitudes to the creation of an 
office of Federal Ombudsman have 
evolved since the 1977 release of the 
Report of the Committee on the Concept 
of the Ombudsman, the first reading in 
1978 of Bill C-43 proposing the creation 
of an office of Federal Ombudsman and 
the recommendation for the creation of 
this office in Working Paper 26, Inde- 
pendent Administrative Agencies, pub- 
lished by the Commission in 1980. The 
discussion process will enable the Com- 
mission to revise the proposals contained 
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in these papers and to submit a draft 
working paper on the creation of an 
office of Federal Ombudsman. 


Dr. O.P. Dwivedi 

Professor and Chairman, Department of 
Political Studies 

University of Guelph 


Mr. Alan Gilmore 
Principal 
Office of the Auditor General of Canada. 


Mr. Jacques Meunier 
Adjoint du Protecteur du Citoyen du Québec 


Mr. Stephen Owen 
Ombudsman of British Columbia 


Dr. R. Phidd 
Department of Political Studies, University of 
Guelph 


Administrative Law Advisory Group 
(ALAG) 


Donald Brown, Q.C., Canadian Bar 
Association 


Professor Phillip Bryden, University of 
British Columbia 


Douglas Colbourne, C.A., Chairman of the 
CCTA 


Robert Cousineau, Q.C., Public Service 
Commission of Canada 


Brian Crane, Q.C., Gowling & Henderson 


Professor Stéphane Dion, Université de 
Montréal 


René Dussault, Ecole nationale 
d’administration publique, Université du 
Québec (now a justice of the Quebec Court of 
Appeal) 


Charles Ferris, Office of the Ombudsman, 
New-Brunswick 


Michael Jeffery, Q.C., Editor in Chief of the 
Canadian Journal of Administrative Law and 
Practice 


Professor Andrée Lajoie, Université de 
Montréal 


Paul Lordon, Q.C., Department of Justice 
Canada 


His Honour Judge Mark MacGuigan, Federal 
Court of Canada 


His Honour Judge Andrew MacKay, Federal 
Court of Canada 


Professor Wade MacLauchlan, Dalhousie 
University 


Henry Molot, Q.C., Department of Justice 
Canada 


Professor Paul Pross, Dalhousie University 


Professor Fred Vaughan, University of 
Guelph 
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Public Meetings 


The Commission held two public meet- 
ings this year, one in St. John’s, New- 
foundland, the other in Victoria, British 
Columbia. The St. John’s meeting, 
which was organized with the assistance 
of the staff of the Public Legal Informa- 
tion Association of Newfoundland, 
brought out more than 125 people. The 
participants engaged in a lively discus- 
sion on the Commission’s proposed new 
Criminal Code. The topics discussed 
included: corporal punishment, endan- 
germent, environmental pollution and 
criminal intoxication. A similar meeting 
in Victoria was organized with the help 
of The Law Centre Association of Victo- 
ria. Over 250 people attended what 
turned out to be an equally lively and 
stimulating public meeting as that held in 
St. John’s. 


Public Meeting held in St. John’s, Newfoundland 

Seated from left to right: Peter Ringrose, Executive Director of Public Legal Information 
Association of Newfoundland; John Frecker, Commissioner, LRC; Gilles Létourneau, Vice- 
President, LRC; Mr. Justice Allen M. Linden, President, LRC; Her Honour Judge Michéle 
Rivet, Commissioner, LRC; Joseph Maingot, former Commissioner, LRC. 
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Special Consultations 


The category of special consultations is 
meant to describe specific consultative 
events held with groups, institutions or 
professionals who are concerned with the 
work of the Commission. The past year 
the Commission participated in the fol- 
lowing events. 


Symposium on Report 31: Recodifying 
Criminal Law 


In the fall of 1988 members of the 
Commission met with a group of 
Criminal Law professors from the 
Canadian Association of Law Teachers at 
a special symposium at Millcroft Inn in 
Alton, Ontario to discuss Report 31: 
Recodifying Criminal Law. The 
conference, which lasted two days 
included formal presentation of papers as 
well as informal discussions and 
exchange of ideas. A number of the 
papers presented at the conference are to 
be published in the Queen’s Law Journal 
in the fall of 1989 which is devoting an 
entire issue to this conference. Those 
participating in the conference include _ 
the following CALT members: | 


Professor Bruce Archibald 
Dalhousie University 


Professor Peter Barton 
University of Western Ontario 


Professor Alan S. Brudner 
University of Toronto 


Dean Peter Burns, Q.C. 
University of British Columbia 


Professor Eric Colvin 
University of Saskatchewan 


Professor Ronald Delisle 
Queen’s University 


Professor Gerry Ferguson 
University of Victoria 


Professor Martin Friedland 
University of Toronto 


Professor Jacques Gagné 
Université Laval 


Professor Donald Galloway 
Queen’s University 


Professor Rachel Grondin 
University of Ottawa 


Professor Archibald Kaiser 
Dalhousie University 


Professor Dennis Klinck 
McGill University 


Professor Patrick Knoll 
University of Calgary 


Professor Diana Majury 
University of Western Ontario 


Professor Allan Manson 
Queen’s University 


Dean Peter MacKinnon 
University of Saskatchewan 


Professor Chester Mitchell 
Carleton University 


Professor Timothy Quigley 
University of Saskatchewan 


Professor Douglas Schmeiser 
University of Saskatchewan 


Professor Brian Slattery 
Osgoode Hall Law School 


Professor Anne Stalker 
University of Calgary 


Professor Donald Stuart 
Queen’s University 


Professor Sydney J. Usprich 
University of Western Ontario 


Professor Alan Young 
Osgoode Hall Law School 
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Exclusion of Evidence (Remedies) 


In the late spring a special meeting was 
held to discuss the Commission’s work 
on the exclusion of evidence as a remedy. 
The one day meeting was held at the 
Conference Centre in Toronto. The group 
invited to the meeting included a mixture 
of lawyers, law professors and judges. 
The participants were: 


Professor Bruce Archibald 
Dalhousie Law School 


Mr. Patrick Healy 
Montreal 


Mr. Kenneth Jull 
Toronto 


The Hon. Mr. Justice David McDonald 
Court of Queen’s Bench of Alberta 


Professor Alan W. Mewett, Q.C. 
University of Toronto 


Professor David Paciocco 
University of Ottawa 


Mr. Edwin Tollefson, Q.C. 
Department of Justice 


Professor Louise Viau 
Université de Montréal 


The Control of Prosecutions 


A special one day meeting was held in 
the late spring to discuss the 
Commission’s Working Paper on The 
Control of Prosecutions: The Attorney 
General and The Crown Prosecutor. 
This meeting which was held in Toronto 
at the Conference Centre brought 
together a diverse group of people, which 
included former provincial Attorneys- 
General and federal Ministers of Justice 
and Solicitors-General, former deputy 
law officers and other experts interested 
in the topic. The participants were: 


Professor J. Ll. J. Edwards 
University of Toronto 
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The Honourable Gregory T. Evans 
Toronto 


Mr. Gordon F. Gregory, Q.C. 
Fredericton 


The Hon. Mr. Justice Alexander Hickman 
Chief Justice, Supreme Court 

Trial Division 

St. John’s, Newfoundland 


The Hon. Ramon J. Hnatyshyn, P.C., oa 
Ottawa 


The Hon. Robert Kaplan, M.P., P.C. 
Ottawa 


Mr. Herbert Marx, P.C., M.N.A. 
Québec 


The Hon. Mr. Justice Mark MacGuigan, P.C. 
Federal Court of Canada 


Mr. Marc Rosenberg 
Toronto 


Mr. Brian R.D. Smith, Q.C., M.L.A. 
British Columbia 


Professor Philip C. Stenning 
University of Toronto, Centre of Criminology 


Mr. Richard H. Vogel, Q.C. 
Vancouver 


CO-OPERATION WITH 
OTHER INSTITUTIONS 


During the course of the last year, the 
Commission continued to co-operate with 
many other institutions involved in law 
reform. We continued our co-operation 
with the two legal departments of the 
federal government — the Department of 
Justice and the Solicitor General of 
Canada — and provincial governmental 
officials. We maintained contact with the 
Parliamentary Committee on Justice and 
Solicitor General. 


We remained in contact with the Cana- 
dian Judicial Council, the Canadian 
Judges Conference, the Canadian Insti- 
tute for the Administration of Justice, the 
John Howard Society and the Canadian 
Criminal Justice Association. 


Our close co-operation continued with 
other Canadian law reform agencies and 
similar bodies around the world. The 
newsletter, Law Reform, containing news 
from the various law reform bodies in 
Canada and abroad was continued. We 
attended the meeting of the Law Reform 
Conference of Canada. 


We have maintained close ties with the 
Society for the Reform of Criminal Law. 
In August, 1988 we participated in its 
first international conference held in the 
Parliament Buildings in Ottawa. That 
conference, chaired by Sheriff Gordon 
Nicholson of the Scotland Law Commis- 
sion, considered various aspects of the 
‘‘Reform of Sentencing, Parole, and 
Early Release’’. The keynote address was 
given by the Chief Justice of Canada, the 
Rt. Hon. Brian Dickson. We also partici- 
pated in the Society’s second conference 
held in March 1989 at the Opera House in 
Sydney, Australia. The conference 
focused on the topic of ‘‘Investigating 
crimes and apprehending suspects: police 
powers and citizens’ rights’’. The Rt. 
Hon. Sir Anthony Mason, Chief Justice 
of Australia, gave the keynote address. 
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Next January the Society will meet in 
Washington to discuss the subject of 
‘Criminal Code Reform’’. The Hon. Mr. 
Justice Allen Linden, President of the 
Law Reform Commission of Canada will 
chair this conference. 


As in other years, the Commission 
worked closely with the Canadian Bar 
Association. We reported, as is our cus- 
tom, to both the mid-winter meeting and 
the annual meeting. As noted earlier in 
this report, we jointly organized the Law 
Day dinner in Ottawa at which the guest 
speaker was the Minister of Justice, the 
Honourable Doug Lewis. At this dinner, 
the fourth annual Scales of Justice 
Awards were presented to media figures 
who contributed to a better understanding 
of the legal system of Canada. 


The Commission continued its close 
association with the Canadian Associa- 
tion of Law Teachers (CALT), participat- 
ing in the organization of its annual 
meeting in Quebec City and consulting 
with the criminal law and administrative 
law teachers at that time. We maintain a 
summer research intern programme, and 
have a contact person in each Canadian 
law school. This year, the CALT-LRC 
Award for an outstanding contribution to 
legal research and law reform went to 
Professor Stephen Waddams of the Uni- 
versity of Toronto. 
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The Commission is involved in many 
organizations on the international level. 
For example it has participated in the 
1988 ‘‘Journées Strasbourgeoises’’ of the 
Canadian Institute for Advanced Legal 
Studies on NRT and presented a docu- 
ment. The Commission was also invited 
to participate in France in the ‘‘Journées 
officielles’’ of the Comité consultatif 
national d’ éthique pour les sciences de le 
vie et de la santé which were held in 
Paris, in December of 1988, as one of a 
selected few foreign participants. In Jan- 
uary 1989, members of the Commission 
met in Paris with the French govern- 
ment’s Commission de justice pénale et 
droits de l’ homme for a working session. 
These meetings give evidence of the eve 
increasing participation of the Law 
Reform Commission in the community a 
an international level. 


The Commission also participated in a 
meeting with the Parliamentary Commit. 
tee on Justice and Solicitor General 
which brought together other institutions 
to discuss mutual interests. This meeting 
included the National Parole Board, the 
Canadian Human Rights Commission 
and the Offices of the Information and 
Privacy Commissioners. 
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ADMINISTRATION 


The operations of the Commission are 
the responsibility of the Secretary of the 
Commission, who is the ranking public 
servant of the Commission. He is 
assisted by the Director of Operations. 


Meetings 

Activities continued again this year at a 
brisk pace. The Commission held 21 for- 
mal meetings. 


Regional Operations 


Nithin a year of its establishment, the 
Sommission had opened a Québec 
egional office, located in Montréal. This 
esence in the civil law province has 
roved invaluable to the Commission in 
he fulfilment of its statutory responsibil- 
ty to reflect ‘“‘the distinctive concepts 

nd institutions of [both] the common 

aw and civil law legal systems in 

Sanada, and the reconciliation of differ- 
nces and discrepancies in the expression 
nd application of the law arising out of 
ifferences in those concepts and institu- 
ions; ....’’ (Law Reform Commission 

ict, section 11(b)). The Commission is 
yell attuned to the thinking and aspira- 
ons of the legal community and the gen- 
ral public in Québec. 
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Official Languages Policy 


The Commissioner of Official Languages 
recognized the excellent record of the 
Commission in the application of the 
official languages policy and to this 
effect the Commission has received trib- 
utes from the Official Languages Com- 
missioner which indicates ‘‘consistently 
high achiever’. The Commission intends 
to maintain its record. 


Translation 


The Commission wishes to express its 
gratitude to the translators of the Depart- 
ment of the Secretary of State, who 
translate the Commission’s publications. 
In particular, we would like to thank 
Messrs. Richard Jacques, Pierre 
Ducharme, Christian Després, and 

Ms. Marcelle Gendron, for their out- 
standing work over the years. 


Library 


The library of the Law Reform Commis- 
sion maintains a core collection of Cana- 
dian and foreign legal materials and 
publications of other law reform bodies 
around the world. Books and documents 
in other fields are acquired as needed, 
depending on the priorities of the Com- 
mission’s projects. The library provides 
reference and inter-library loan services 
to support the needs of its researchers. 
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Personnel 


During the fiscal year ending March 31, 
1989, the personnel strength of the Com- 
mission varied according to seasonal and 
functional factors. The Commission used 
the services of research consultants for 
varying lengths of time during that period 
(see Appendix H). They were retained on 
a contractual basis in accordance with 
subsection 7(2) of the Law Reform Com- 
mission Act. All of the support staff, with 
the occasional exception of temporary 
office assistants, are public servants. The 
Commission this year used its forty-four 
authorized person years. 


We also wish to acknowledge the help 
given us by certain temporary employees 
whose assistance has been invaluable but 
who are not included in the person-year 
figure. The Commission’s enormous 
mailing operations when new publica- 
tions were released were greatly helped 
by the assistance of persons sponsored by 
the Ottawa and District Association of 
the Mentally Retarded. 


Information Services 


The media plays a special role in inform- 
ing the public on issues of law reform. 
The print media has taken an active inter- 
est in the Commission’s work this year. 
Over 440 articles and editorials have 
been identified. The electronic media 
conducted and aired 250 broadcasts 
including interviews with Commission 
members and consultants. 


In addition, earlier Commission docu- 
ments still receive media attention long 
after their publication. For instance, our 
recommendations on “‘crimes against 
animals’’ have generated a great deal of 
comment and continue to do so. Also our 
works on such issues as euthanasia and 
environmental pollution continue to be 
the subject of media attention. 
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Finances 


The Commission was allotted a budget of 
$4,717,000 for fiscal year 1988-89. Of 
that amount, $4,534,909 (96.1%) was 
spent by the organization in the course of 
doing business. The amount unspent, 
$182,091, is attributable for the most 
part to delays in processing employees’ 
salary adjustments. (Please refer to table 
for budget breakdown: figures are still 
subject to final audit). 


FISCAL YEAR 1988-89 


$ $ 
Operating Budget 4,717,000 
Expenditures by Standard Object* 
01 Personnel Salaries & Wages 1,818,903 
(including employee benefits) 
02 Transportation & Communications 448 321 
03 = Information 177,534 
04 Professional & Special Services 1,830,911 
OS Rentals 61,265 
06 Purchased Repair & Upkeep 14,254 
07 Materials & Supplies 145,483 
09 Furniture & Equipment 38,182 
12 Other Expenditures 56 
TOTAL 4,534,909 4,534,909 
Amount unspent 182,091 


* Figures supplied by Supply and Services Canada 


General Administration 


Included under this heading are: informa- 
tion and library service; mail and records 
management; material, property and tele- 
communications management; text pro- 
cessing, and secretarial services; printing 
and duplicating services; personnel serv- 
ices and contract administration. 
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VISITORS 


Professor Leroy A. Bakken, Hamline Law 
School, Hamline University, St. Paul, Minne- 
sota 


Mr. Jia Chamgay, Bureau of Legislative 
Affairs, Beijing, China 


Mr. Gordon F. Coles, Special Adviser, Con- 
stitutional and Intergovernmental Affairs, 
Nova Scotia 


Ms. Margaret A. Culin, Law Commission, 
Wellington, New Zealand 


The Honourable Justice M. Einfeld, Judge of 
he Federal Court of Australia and President, 
Australian Human Rights and Equal Opportu- 
nity Commission, Sydney, Australia 


Ms. Lucille Fraser, Justice of the Peace, Mid- 
jlesex, England 


Detective Inspector Steve Ireland, New South 
Wales Police Department, Sydney, Australia 


rofessor Itsukino Namoyagashi, Faculty of 
aw, Niigata University, Japan 


Mir. J. W. Kitchen, AC-Delco Division of 
yeneral Motors, Oshawa, Ontario 


lis Excellency R. R. Koh, High Commis- 
ioner for Lesotho 


Mr. Andreas N. Loizov, President of the 
upreme Court of Cyprus, Nicosia, Cyprus 


Ar. Peter J. Matrie, Chief Judge, District 
‘ourt, Wellington, New Zealand 
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Dean James MacPherson, Osgoode Hall Law 
School, Toronto 


Mr. Arthur C.I. Mbanejo, Pro-Chancellor, 
Obafemi Awolowo University, Ile-Ife, Nigeria 


Sr. Alberto Hernandez Mon, President, 
Administrative Reform Commission, Bogota, 
Colombia 


Mr. Edward Nugee, Q.C., Deputy High 
Court Judge, Lincoln’s Inn, London, England 


Mrs. Rachel Nugee, Justice of the Peace, 
Hampstead, London, England 


Mrs. Nicholas Padfield, Trinity Hall College, 
Cambridge, England 


Mr. Dean Peachey, Network for Community 
Justice and Conflict Resolution, Kitchener, 
Ontario 


Mr. Patrick Peacock, President, Canadian Bar 
Association 


Mr. Tom Pigot, Central Criminal Court (Old 
Bailey), London, England 


Mr. Rocky Pollack, Chairman, Criminal Code 
Task Force, Canadian Bar Association 


His Excellency Jaime Vidal, Ambassador of 
Colombia 


Ms. Norma M. Wade, Justice of the Peace, 
Registrar, Supreme Court, Hamilton, Ber- 
muda 


Mr. Dean H. Wilson, Automotive Industries 
Association of Canada, Ottawa, Ontario 
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The Reports along with the response of 
Parliament and other institutions to our 
recommendations are listed below. 


1. Evidence (1975) 

An Act to enact the Access to Information Act 
and the Privacy Act, to amend the Federal 
Court Act and the Canada Evidence Act and 
to amend certain other Acts in consequence 
thereof, S.C. 1980-81-82-83, c. 111 (Code 
ss. 43(4), 89(c)). 


An Act to amend the Criminal Code in rela- 
tion to sexual offences and other offences 
against the person and to amend certain other 
Acts in relation thereto or in consequence 
thereof, S.C. 1980-81-82-83, c. 125 (Code s. 
88(b)). 


Young Offenders Act, S.C. 1980-81-82-83, c. 
110 (Code ss. 16, 51). 


Canadian Charter of Rights and Freedoms, 
Constitution Act, 1982, Part I of Schedule B, 
Canada Act 1982, c. 11 (U.K.), s. 24(2) 
(Code s. 15). 


Bill S-33, “‘An Act to give effect, for Canada, 
to the Uniform Evidence Act adopted by the 
Uniform Law Conference of Canada’’ first 
reading November 18, 1982, Senator Olson. 


2. Guidelines — Dispositions and Sen- 

tences in the Criminal Process (1976) 
Young Offenders Act, S.C. 1980-81-82-83, 
CoUlON@odesse2 Gna): 


Publication of a policy paper by the Govern- 
ment of Canada, Sentencing (February 1984). 


An Act to Amend the Criminal Code (Victims 
of Crime), S.C. 1988, c. 30. 


Bill C-155, ‘‘An Act to Amend the Criminal 
Records Act,’’ first reading, August 25, 1988, 
The Solicitor General of Canada. 
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Bill C-154, ‘‘An Act to Establish the Office 
of the Correctional Investigator’ ’, first read- 
ing, August 25, 1988, The Solicitor General 
of Canada. 


Proposed Amendments to the Parole Act and 
the Penitentiary Act, The Solicitor General of 
Canada, August 16, 1988. 


3. Our Criminal Law (1976) 

Publication of a policy paper by the Govern- 
ment of Canada, The Criminal Law in Cana- 
dian Society (August 1982). 


Criminal Law Amendment Act, 1985, S.C. 
1985, c. 19 (Repeal of Code ss. 423(2) (Con- 
spiracy) and 253 (Venereal Diseases)). 


Report of the Special Committee on Porno- 
graphy and Prostitution (Paul Fraser, Chair- 
man), Pornography and Prostitution (1985). 


4. Expropriation (1976) 
An Act to amend the National Energy Board 
Act, S.C. 1980-8 1-82-83, c. 80. 


5. Mental Disorder in the Criminal 
Process (1976) 

Proposed Amendments to the Criminal Code 

(Mental Disorder), The Minister of Justice, 

June 23, 1986. 


6. Family Law (1976) 

Publication by the Department of Justice of a 
booklet entitled Divorce Law in Canada: Pro- 
posals for Change (1984). 


An Act to Amend the Divorce Act, S.C. 1986, 
Ge35r 


Divorce Act, 1985, S.C. 1986, c. 4. 


7. Sunday Observance (1976) 
R. v. Big M Drug Mart, [1985] 1 S.C.R. 295. 
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8. The Exigibility to Attachment of 
Remuneration Payable by the Crown in 
Right of Canada (1977) 

Garnishment, Attachment and Pension Diver 

sion Act, S.C. 1980-81-82-83, c. 100, s. 5. 


9. Criminal Procedure — Part I: 

Miscellaneous Amendments (1978) 
Criminal Law Amendment Act, 1985, S.C. 
1985, c. 19. (Code ss. 464, 485(2), 485(3), 
486, 491, 495, 553.1 and 574(5)). 


10. Sexual Offences (1978) 

An Act to amend the Criminal Code in rela- 
tion to sexual offences and other offences 
against the person and to amend certain oth 


Acts in relation thereto or in consequence 
thereof, S.C. 1980-81-82-83, c. 125. 


An Act to Amend the Criminal Code and the’ 
Canada Evidence Act, S.C. 1987, c. 24. 
An Act to Amend the Criminal Code ( Victims 
of Crime), S.C. 1988, c. 30. | 
11. The Cheque: Some Modernization 
(1979) | 
Bill C-19, ‘‘An Act to amend the Criminal | 
Code ...’’ first reading February 7, 1984, Th 
Minister of Justice. 


12. Theft and Fraud (1979) 
Bill C-19, ‘‘An Act to amend the Criminal | 
Code ...’’ first reading February 7, 1984, Tl). 
Minister of Justice. 
13. Advisory and Investigatory 

Commissions (1980) 
Under consideration by the Department of | 
Justice. 


14. Judicial Review and the Federal Cour 
(1980) 

Minister of Justice’s Draft proposal to amen 

the Federal Court Act (August 29, 1983). 


25. Obtaining Forensic Evidence: 
Investigative Procedures in Respect of 
the Person (1985) 

Under consideration by the Department of 

Justice. 


26. Independent Administrative Agencies 
(1985) 

Under consideration by the Department of 

Justice. 


27. Disposition of Seized Property (1986) 
Criminal Law Amendment Act, 1985, S.C. 
1985, c. 19. 


An Act to Amend the Criminal Code, the Food 
and Drugs Act and the Narcotic Control Act, 
ec. 1988, c. 51. 


An Act to Amend the Criminal Code (Victims 
of Crime), S.C. 1988, c. 30. 


28. Some Aspects of Medical Treatment 
and Criminal Law (1986) 

Under consideration by the Department of 

Justice. 
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29. Arrest (1986) 
Under consideration by the Department of 
Justice. 


30. Recodifying Criminal Law — Volume 1 
(1986) 

An Act to Amend the Criminal Code, S.C. 

1987, c. 13 (Draft Code s. 35). 


31. Recodifying Criminal Law: Revised and 

enlarged edition of Report 30 (1987) 
Under consideration by the Department of 
Justice. 


32. Our Criminal Procedure (1988) 


Under consideration by the Department of 
Justice. 
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Although the recommendations contained 
in Working Papers are not final, from 
time to time they do have an impact on 
legislation. Some current examples 
include the Canadian Environmental 
Protection Act, S.C. 1988, c. 22 (Work- 
ing Paper 44, Crimes Against the Envi- 
ronment (1985)) and An Act To Amend 
the Criminal Code (War Crimes) S.C. 
1987, c. 37 (Working Paper 37, Extrater- 
ritorial Jurisdiction (1984)). 
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The Family Court (1974). 55 p. 


The Meaning of Guilt: Strict Liability 
(1974). 38 p. 


The Principles of Sentencing and Dispo- 
sitions (1974). 35 p. 


Discovery (1974). 44 p. 


Restitution and Compensation (1974). 
25 p. (Bound with Working Paper 6.) 


Fines (1974). 30 p. (Bound with Work- 
ing Paper 5.) 


Diversion (1975). 25 p. 
Family Property (1975). 45 p. 
Expropriation (1975). 106 p. 


. Limits of Criminal Law: Obscenity: A 


Test Case (1975). 49 p. 


. Imprisonment and Release (1975). 46 p. 
. Maintenance on Divorce (1975). 40 p. 
. Divorce (1975). 70 p. 


. The Criminal Process and Mental Disor- 


der (1975). 61 p. 


. Criminal Procedure: Control of the Pro- 


cess (1975). 60 p. 


. Criminal Responsibility for Group Action 


(1976). 68 p. 


. Commissions of Inquiry: A New Act 


(1977). 91 p. 


. Federal Court: Judicial Review (1977). 


54 p. 


. Theft and Fraud: Offences (1977). 123 p. 
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APPENDIX B 
WORKING PAPERS 


Contempt of Court: Offences against the 
Administration of Justice (1977). 69 p. 


Payment by Credit Transfer (1978). 
126 p. 
Sexual Offences (1978). 66 p. 


Criteria for the Determination of Death 
(1979). 77 p. 


Sterilization: Implications for Mentally 
Retarded and Mentally Ill Persons 
(19 79)s 137 pe 


Independent Administrative Agencies 
(1980). 212 p. 


Medical Treatment and Criminal Law 
(1980). 136 p. 


The Jury in Criminal Trials (1980). 
164 p. 


Euthanasia, Aiding Suicide and Cessa- 
tion of Treatment (1982). 79 p. 


The General Part: Liability and 
Defences (1982). 204 p. 


Police Powers: Search and Seizure in 
Criminal Law Enforcement (1983). 
356 p. 


Damage to Property: Vandalism (1984). 
65 p. 


Questioning Suspects (1984). 104 p. 
Homicide (1984). 117 p. 
Investigative Tests (1984). 166 p. 
Defamatory Libel (1984). 99 p. 


Damage to Property: Arson (1984). 
44 p. 


Extraterritorial Jurisdiction (1984). 
210 p. 


Assault (1984). 59 p. 
Post-Seizure Procedures (1985). 77 p. 


Legal Status of the Federal Administra- 
tion (1985). 106 p. 


Arrest (1985). 143 p. 
Bigamy (1985). 32 p. 


43. 


Behaviour Alteration and the Criminal 
Law (1985). 48 p. 


. Crimes against the Environment (1985). 


jo p- 


. Secondary Liability (1985). 53 p. 


. Omissions, Negligence and Endangering 


(1985). 42 p. 


. Electronic Surveillance (1986). 109 p. 
. Criminal Intrusion (1986). 25 p. 

. Crimes against the State (1986). 72 p. 
. Hate Propaganda (1986). 57 p. 


. Policy Implementation, Compliance and 


Administrative Law (1986). 105 p. 


. Private Prosecutions (1986). 51 p. 
. Workplace Pollution (1986). 94 p. 
. Classification of Offences (1986). 92 p. 


. The Charge Document in Criminal Case: 


(1987). 57 p. 


. Public and Media Access to the C riminai 


Process (1987). 106 p. | 


| 
. Compelling Appearance, Interim Releas: 


and Pre-trial Detention (1988). 138 p. 


. Crimes Against the Foetus (1989). 


106 p. 


. Toward a Unified Criminal Court 


(1989). 72 p. } 
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PUBLISHED STUDIES, STUDY PAPERS, BACKGROUND PAPERS 


Administrative Law 


iF 


Anisman, Philip. A Catalogue of 
Discretionary Powers in the Revised 
Statutes of Canada 1970 (1975). 1025 p. 


The Immigration Appeal Board (1976). 
88 p. 


Carriére, Pierre and Silverstone, Sam. 
The Parole Process: A Study of the 
National Parole Board (1977). 157 p. 


Doern, G. Bruce. The Atomic Energy 
Control Board: An Evaluation of 
Regulatory and Administrative Processes 
and Procedures (1977). 85 p. 


Lucas, Alastair, R. The National Energy 
Board: Policy, Procedure and Practice 
(1977). 216 p. 


Mullan, David J. The Federal Court Act: 
Administrative Law Jurisdiction (1977). 
A17 D. 


Issalys, Pierre and Watkins, Gaylord. 
Unemployment Insurance Benefits: A 
Study of Administrative Procedure in the 
Unemployment Insurance Commission 
(1978). 342 p. 


Seminar for Members of Federal 
Administrative Tribunals, April 5-7, 
1978. Speakers’ Remarks (1978). 253 p. 


Fox, David. Public Participation in the 
Administrative Process (1979). 174 p. 


Franson, Robert T. Access to 
Information: Independent Administrative 
Agencies (1979). 80 p. 


. Issalys, Pierre. The Pension Appeals 


Board: A Study of Administrative 
Procedure in Social Security Matters 
(1979). 360 p. 


Janisch, H.N., Pirie, A.J. and Charland, 
W. The Regulatory Process of the 
Canadian Transport Commission (1979). 
151 p. 


. Seminar for Members of Federal 


Administrative Tribunals, March 19-22, 
1979. Selected Proceedings. Edited by 
C.C. Johnston (1979). 90 p. 


- Slayton, Philip. The Anti-dumping 


Tribunal (1979). 111 p. 


APPENDIX C 
AND CONFERENCE PAPERS 
15. Vandervort, Lucinda. Political Control 


16. 
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18. 


hee 


20. 


a B 


22. 


gz 


24. 


aD: 


26. 


of Independent Administrative Agencies 
(1979). 190 p. 


Kelleher, Stephen. Canada Labour 
Relations Board (1980). 106 p. 


Leadbeater, Alan. Council on 
Administration (1980). 88 p. 


Seminar for Members of Federal 
Administrative Tribunals, March 1-12, 
1980, at Touraine, Québec. Speakers’ 
Remarks and Excerpts from Discussion 
Periods. Edited by C.C. Johnston 
(1980). 156 p. 


Eddy, Howard R. Sanctions, Compliance 
Policy and Administrative Law (1981). 
141 p. 


Johnston, Christopher C. The Canadian 
Radio-television and 
Telecommunications Commission (1981). 
144 p. 


Slayton, Philip and Quinn, John J. The 
Tariff Board (1981). 154 p. 


Slatter, Frans. Parliament and 
Administrative Agencies (1982). 154 p. 


Frecker, John et al. Towards a Modern 
Federal Administrative Law (1987). 
IBLE 

Mockle, Daniel. Immunity from 
Execution (1987). 103 p. 


Clifford, John. Inspection: A Case Study 
and Selected References (1988). 108 p. 


Webb, Kernaghan. Pollution Control in 
Canada: The Regulatory Approach in the 
1980s (1988). 91 p. 


Criminal Law and Procedure 


oH 
28. 
29, 


30. 


Shs 


| 


Obscenity (1972). 81 p. 
Fitness to Stand Trial (1973). 57 p. 


A Proposal for Costs in Criminal Cases 
(1973). 20 p. 


Discovery in Criminal Cases (1974). 
261 p. 


Discovery in Criminal Cases: Report on 
the Questionnaire Survey (1974). 116 p. 


Oe Re Bo S 8 


S2. 


aa 
34. 
32: 
36. 


37. 
38. 


39. 


40. 


45. 
. Stenning, Philip C. and Shearing, 


Sh 


Schmeiser, Douglas A. The Native 
Offender and the Law (1974). 90 p. 


Studies in Strict Liability (1974). 251 p. 
Studies on Sentencing (1974). 205 p. 
Studies on Diversion (1975). 255 p. 


Becker, Calvin. The Victim and the 
Criminal Process (1976). 338 p. 


Community Participation in Sentencing 
(1976). 249 p. 


Fear of Punishment: Deterrence (1976). 
149 p. 


Harrison, Irene. Public and Press 
Response to Sentencing Working Papers 
(1976). 135 p. 


Macnaughton-Smith, Peter. Permission 
to Be Slightly Free (1976). 307 p. 


. Studies on Imprisonment (1976). 327 p. 


. Towards a Codification of Canadian 


Criminai Law (1976). 56 p. 


. Preparing for Trial: Report of 


Conference Held in Ottawa, March 23- 
24, 1977 (1977). 342 p. 


Kennedy, Carole. Evaluation of the 
Comments Received on Working Paper 
22 ‘‘Sexual Offences’’ (1978). 46 p. 


The Jury (1979). 473 p. 


Clifford D. Search and Seizure: Powers 
of Private Security Personnel (1979). 
204 p. 


. Grant, Alan. The Police: A Policy Paper 


(1980). 97 p. 


. Paikin, Lee. The Issuance of Search 


Warrants (1980). 119 p. 


. Stenning, Philip C. Legal Status of the 


Police (1981). 169 p. 


. Brooks, Neil. Police Guidelines: Pretrial 


Eyewitness Identification Procedures 
(1983). 260 p. 


Smith, Maurice H. Origins of Writ of 
Assistance Search in England, and Its 
Historical Background in Canada 
(1984). 99 p. 


SZ. 


SRI 


Brooks, Neil and Fudge, Judy. Search 
and Seizure under the Income Tax Act: 
Summary of a Study Paper (1985). 23 p. 


Miller, Joyce. The Audio-Visual Taping 
of Police Interviews with Suspects and 
Accused Persons by Halton Regional 
Police Force: An Evaluation (1988). 
2p: 


Evidence 


54. 


ae 


56. 


aly 


58. 


no) 


60. 


Evidence: 1. Competence and 
Compellability. 2. Manner of 
Questioning Witnesses. 3. Credibility. 
4. Character (1972). 60 p. 


Evidence: 5. Compellability of the 
Accused and the Admissibility of His 
Statements (1973). 42 p. 


Evidence: 6. Judicial Notice. 7. Opinion 
and Expert Evidence. 8. Burdens of 
Proof and Presumptions (1973). 67 p. 


Evidence: 9. Hearsay (1974). 20 p. 


Evidence: 10. The Exclusion of Illegally 
Obtained Evidence (1974). 36 p. 


Evidence: 11. Corroboration (1975). 
19 p. 


Evidence: 12. Professional Privileges 
before the Courts (1975). 26 p. 


Family Law 


61. 


62. 


63. 
64. 


65. 


66. 


67. 


London, Jack R. Tax and the Family 
(1975). 349 p. 


Payne, Julien. A Conceptual Analysis of 
Unified Family Courts (1975). 681 p. 


Studies on Divorce (1975). 313 p. 


Studies on Family Property Law (1975). 
401 p. 


Kennedy, Carole. Evaluation of 
Comments Received in the Area of 
Family Law (1976). 88 p. 


Ryan, Edward F. Enforcement of 
Maintenance Obligations (1976). 47 p. 


Bowman, C. Myrna. Practical Tools to 
Improve Interprovincial Enforcement of 
Maintenance Orders after Divorce 
(1980). 50 p. 
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Phase I — Medico-legal Issues 


68. Keyserlingk, Edward W. Sanctity of Life 
or Quality of Life (1979). 224 p. 


69. Somerville, Margaret A. Consent to 
Medical Care (1980). 186 p. 


Phase II — Environmental Issues 


70. Schrecker, Theodore F. Political 
Economy of Environmental Hazards 
(1984). 112 p. 


71. Swaigen, John and Bunt, Gail. 
Sentencing in Environmental Cases 
(1985). 81 p. 


72. Castrilli, J.F. and Vigod, Toby. 
Pesticides in Canada: An Examination of 
Federal Law and Policy (1987). 131 p. 


Miscellaneous 


73. First Research Programme of the Law 
ae Commission of Canada (1972). 
1 p. 


74. Eddy, Howard R. The Canadian 
Payment System and the Computer: 
Issues for Law Reform (1974). 80 p. 


75. Lajoie, Marie, Schwab, Wallace and 
Sparer, Michel. Drafting Laws in French 
(1981). 296 p. 


UNPUBLISHED PAPERS PREPARED FOR 
THE LAW REFORM COMMISSION 


The following papers supplement the list 
of over 300 unpublished papers which 
appear in previous Annual Reports. 
Unpublished papers are available for con- 
sultation in the Commission’s library and 
can be purchased on microfiche from pri- 
vate companies. Please contact the Com- 
mission for additional information. 


Bélanger, Jacques. ‘‘Atteintes a la vie privée’’ 
(1983). 103 p. 


Eichler, Margrit and Poole, Phebe. ‘‘The 
Incidence of Preconception Contracts for 
the Production of Children among Cana- 
dians’’ (1988). 260 p. 


Eisenberg, Tracey. ‘‘Internal Instructions: 
Research in Progress’ (1987). 52 p. 


Kitchen, Harry M. and Vaillancourt, Fran- 
gois. ‘“The Impact of the Fiscal Immu- 
nity of the Federal Crown and its Agents: 
The Case of Real Property Taxes”’ 
(1988). 85 p. 


a 


Law 
Reform 
Commission 


of 
Canada 


APPENDIX D 


Linden, Allen. ‘‘Brief to the Standing Com- 
mittee on Justice and Solicitor General 
[Sentencing]’’ (1987). 55 p. 


‘‘Report of the Working Group on Chapter 2 
of the Law Reform Commission of 
Canada Report 30 ‘Recodifying Criminal 
Law’’’ (1988). 118 p. 


“Report of the Working Group on Chapter 3 
of the Law Reform Commission of 
Canada Report 30, Vol. I, ‘Recodifying 
Criminal Law’’’ (1987). 80 p. 


‘Report of the Working Group on the Legal 
Status of the Foetus’’ (1988). 293 p. 


Waller, Irvin C.J. ‘‘Making Canada Safer 
from Crime: Pragmatic Action and Law 
Reform’’ (1988). 127 p. 


Wilson, David. ‘‘Rethinking Administrative 
Appeals’’ (1986). 232. p. 


Zambrowsky, Josh. ‘‘The Future of Criminal 
Law’’ (1988). 74 p. 
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APPENDIX E 


ARTICLES PUBLISHED INDEPENDENTLY 
WITH LAW REFORM COMMISSION INVOLVEMENT 


The following is a selection of publica- 
tions with which Commission personnel 
have been involved this year. 


Cohen, S.A. ‘‘Indirect Interrogation: Jail- 
house Informers and the Right to Coun- 
sel’’ (1989), 68 C.R. (3d) 58. 


Cohen, S.A. ‘‘Search Incident to Arrest: How 
Broad an Exception to the Warrant 
Requirement?’ (1988), 63 C.R. (3d) 
182. 


Cohen, S.A. “‘Searching for Answers under 
Section 8: The Cases of Simmons, Beare 
and Dyment’’ (1989), 66 C.R. (3d) 369. 


Jones, D. ‘‘Artificial Procreation, Societal 
Reconceptions: Legal Insight from 
France’’ (1988), 36 American J. Comp. 
Law 525. 


Jones, D. and Sheppard N. ‘‘AIDS and Dis- 
ability Employment Discrimination in 
and beyond the Classroom’’ (1989), 12 
Dalhousie L.J. 103. 


Létourneau, G. *‘Problématique de la viol- 
ence dans les loisirs et moyens d’action 
corrective et préventive : l’expérience 
québécoise et canadienne’ (1988), 19 
R.G.D- 653: 


lt Ons 8 39 Sh 


MacKinnon, P. ‘‘Costs and Compensation fot 
the Innocent Accused’’ (1988), 67 Can. 
Bar Rev. 489. 


Miller, J. ‘Artificial Reproduction Raises 
New Legal Issues’’ Lawyers’ Weekly, 
Jan. 29, 1989, p. 4. 


‘‘Pas un coup de maitre : la pornographie 
révisée’’ (1989), 1:4 Maitres 23. 


39 


Law 
Reform 
Commission 


of 


Canada 


APPENDIX F 
SOME ARTICLES ABOUT 


THE LAW REFORM COMMISSION AND ITS WORK 


The following is a list of articles which 
have been published about the Commis- 
sion and its work this year. Additional 
material is listed in previous annual 
reports. 


Archibald, B.P. ‘‘The Constitutionalization of 
the General Part of the Criminal Law’’ 
(1988), 67 Can. Bar Rev. 403. 


Archibald, B.P. ‘‘Crime and Punishment: The 
Constitutional Requirements for Sent- 
encing Reform in Canada’’ (1988), 22 
ath S07. 


Browne, A. ‘‘Foregoing Life-Sustaining 
Treatment: The Canadian Law Reform 
Commission and the President’s Com- 
mission’’ in J.E. Thornton and E.R. 
Winkler, eds. Ethics and Aging: The 
Right to Live, The Right to Die. (Van- 
couver: University of British Columbia 
Press, 1988) at 172. 


Sagnon, A. ‘‘La Commission de réforme du 
droit du Canada : le radar du parlement”’ 
(1988), 5:1 Le Monde Juridique 16. 


Kluge, E.H.W. ‘‘Behaviour Alteration, the 
Law Reform Commission and the 
Courts: An Ethical Perspective’’ (1988), 
11 Dalhousie L.J. 864. 


Linden, A. and Miller, J. ‘‘Abortion: A Pro- 
posal for Reform’’ in M.E. Hughes and 
D. Pask, eds. National Themes in Family 
Law: Selected Papers Presented at the 
1987 Canadian Association of Law 
Teachers Family Law Conference. 
(Toronto: Carswell, 1988) at 181. 


Memeteau, G. ‘‘Volonté du malade opposée a 
l’intérét du malade: provocation a une 
réflexion hérétique’’ (1988), 18 
R.D.U.S. 265. 


Miller, J. ‘‘Animal Group Seeks Law Reform 
Comment’’ Lawyers’ Weekly, June 2, 
19895 -p: 3: 


Pradel, J. ‘‘Un regard francais sur le projet 
canadien de code pénal — les nouvelles 
dispositions sur la responsabilité’ 
(1988), 22 R.J.T. 183. 


OO TE Si 


Rich, P. ‘‘Abortion Law Reform: ‘Let Doc- 
tors Decide when Abortion is Neces- 
sary’’’ Medical Post, Dec. 6, 1988, p. 1. 


Robardet, P. ‘‘L’évolution du droit adminis- 
tratif fédéral : démarche de la Commis- 
sion de réforme du droit du Canada’’ 
(1989) 2 C.T.A.L.P 223. 


Shore, J. ‘New Law Coming from LRC Fetal 
Crimes Paper?’’ Lawyers’ Weekly, 
April 14, 1989, p. 4. 


Ward. R. ‘‘Officially Induced Error of Law’’ 
(1988), 52 Sask. L. Rev. 89. 


40 


Law 
Reform 
Commission 


of 


Canada 


APPENDIX G 


LAW REFORM COMMISSION PUBLICATIONS 


Evidence: 3. Credibility (1972) 
Corbett v. The Queen, [1988] 1 S.C.R. 670; 


[1988] 4 W.W.R. 481; 28 B.C.L.R. (2d) 145; 


41-C.C.C. Gd) 385. 
Evidence: 4. Character (1972) 


R. v. Corbett (1984), 17 C.C.C. (3d) 129; 43 
CR. 6d) 193 (B:C_C-A.). 


R. v. Konkin, [1983] 1 S.C.R. 388; 3 C.C.C. 
(3d) 289. 


R. v. LeGallant (1986), 33 D.L.R. (4th) 444; 
[1986] 6 W.W.R. 372; 6 B.C.L.R. (2d) 105; 
29 C.C.C. (3d) 291; 54 C.R. (3d) 46 (C.A.). 


R. v. Tran (1988), 46 C.C.C. (3d) 40 (Man. 
CVA;): 


Evidence: 5. Compellability of the Accused 
and the Admissibility of His Statements 
(1973) 


R. v. Corbett (1984), 17 C.C.C. (3d) 129; 43 
C.R. Gd) 193,(B.€.C-A.). 


Evidence: 7. Opinion and Expert Evidence 
(1973) 


Haida Inn Partnership v. Touche Ross and 
Co. (1989), 34 B.C.L.R. (2d) 80 (S.C.). 


Evidence: 8. Burdens of Proof and Pre- 
sumptions (1973) 


R. v. Carroll (1983), 40 Nfld. & P.E.I.R. 
147; 115 A.P.R. 147; 4C.C.C. (3d) 131 
(PEAGAS). 


R. v. Keegstra, [1988] 5 W.W.R. 211; 87 
A RSt71i:43' C.CC. Ga) 150365'C. RR: Gd) 
289 (C.A.). 


The Family Court (Working Paper 1, 1974) 


Re Dadswell (1977), 27 R.F.L. 214 (Ont. 
Prov. Ct.). 


Re MacBride and MacBride (1986), 58 O.R. 
(2d) 230; 35 D.L.R. (4th) 115 (Unified Fam. 
Cte) 


Reid v. Reid (1977), 11 O.R. (2d) 622; 67 
D.L.R. (3d) 46; 25 R.F.L. 209 (Div. Ct.). 


REFERRED TO BY THE COURTS 


Strict Liability (Working Paper 2, 1974) 


Hilton Canada Ltd. c. Gaboury (juge), [1977] 
C.A. 108. 


R. v. MacDougall (1981), 46 N.S.R. (2d) 47; 
89 APR: 47: 60'C.C:Cr@d) 1387 (GA): 


R. v. Sault Ste. Marie, [1978] 2 S.C.R. 1299; 
91 NLR. 295; 3. CR. Ga)20. 


The Principles of Sentencing and Disposi- 
tions (Working Paper 3, 1974) 


R. v. Groves (1977), 17 O.R. (2d) 65; 79 
D.L.R. (3d) 561; 37 C.C.C. (2d) 429; 39 
C.R.N.S. 366 (H.C.). 


R. v. Irwin (1979), 16 A.R. 566; 48 C.C.C. 
(2d) 423; 10 C.R. (3d) S-33 (C.A.). 

R. v. Jones (1975), 25 C.C.C. (2d) 256 (Ont. 
Diva): 


R. vy. Wood, [1976] 2 W.W.R. 135; 26 C.C.C. 
(2d) 100 (Alta. C.A.). 


R. v. Zelensky, [1977] 1 W.W.R. 155 (Man. 
CAs): 


Turcotte v. Gagnon, [1974] R.P.Q. 309. 


Criminal Procedure — Discovery (Working 
Paper 4, 1974) 


Kristman v. R. (1984), 12 D.L.R. (4th) 283; 
13,C.C:.C.(3q@) 522 (Alta.-O.B-). 


Magna v. The Queen, [1977] C.S. 138; 40 
C.RN Sl. 


R. v. Barnes (1979), 74 A.P.R. 277; 49 
C.C.C. (2d) 334; 12 C.R. (3d) 180 (Nfld. 
Dist. Ct.). 


R. v. Brass (1981), 15 Sask. R. 214; 64 
C.C.C; 2d):206 (Q:B-). 


R. v. Scott (1984), 16 C.C.C. (3d) 511 (Sask. 
C.A.). 


Restitution and Compensation (Working 
Paper 5, 1974) 


R. v. Groves (1977), 17 O.R. (2d) 65; 79 
D:E..R- (3d) 5615.37 G.C.C. 28) 429539 
C.R.N.S. 366 (H.C.). 
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R. v. Zelensky, [1978] 2 S.C.R. 940; (1978), 
21 N.R. 372; [1978] 3 W.W.R. 693; 2 C.Re 
(3d) 107. 


Fines (Working Paper 6, 1974) 


R. vy. Hebb (1989), 89 N.S.R. (2d) and 227 
A:P-Re 137 G:E5T-D,) 


Discovery in Criminal Cases (1974) 


Skogman v. R., [1984] 2 S.C.R. 93; (1984), 
11 D.L.R. (4th) 161; [1984] 5 W.W.R. 52; | 
C.C.C. (3d) 161; 41 C.R. (3d) 1. 


Evidence: 10. The Exclusion of Illegally 
Obtained Evidence (1974) 


R. v. A.N. (1977), 77 D.L.R. (3d) 252 (B.C 
Prov. Ct., Fam. Div.). 


R. v. Stevens (1983), 58 N.S.R. (2d) 413; 1! 
A.P.R«41337\G.G.C. Gd) 260 (GriAa): 


Studies on Strict Liability (1974) 


R. v. Gonder (1981), 62 C.C.C. (2d) 326 
(Yukon Terr. Ct.). 


In Sight of Land ... (Fourth Annual Report 
1974-1975) | 
| 


R. v. Earle (1975), 8 A.P.R. 488 (Nfld. Dis 
Ct.). | 
R. v. Wood, [1976] 2 W.W.R. 135; 26 C.C. 
(2d) 100 (Alta. C.A.). | 
Evidence (Report 1, 1975) | 


Catholic Children’s Aid Society of Metropo 
tan Toronto v. S. (J.) (1987), 62 O.R. (2d) 
702 (Prov. Ct. — Fam. Div.). | 


Graat v. R., [1982] 2 S.C.R. 819; (1982), _ 
144 D.L.R. (3d) 267; 45 N.R. 451; 2C.aa 
(3d) 365; 31 C.R. (3d) 289. 


Posluns v. Rank City Wall Canada Ltd. | 
(1983), 39 O.R. (2d) 134 (Co. Ct.). | 


R. v. Alarie (1982), 28 C.R. (3d) 73 (Qué. 
GSP. | 


R. v. Auclair, [1987] R.J.Q. 142 (S.C.). 


R. v. Cassibo (1983), 39 O.R. (2d) 288; 70! 
C.C.C. (2d) 498 (C.A.). | 


R. v. Corbett (1984), 17 C.C.C. (3d) 129; 43 
eR. (3d) 193 (B.C.C.A.). 


R. vy. Cronshaw and Dupon (1977), 33 
C.C.C. (2d) 183 (Ont. Prov. Ct.). 


R. v. Czipps (1979), 25 O.R. (2d) 527: 101 
D.L.R. (3d) 323; 48 C.C.C. (2d) 166 (C.A.). 


R. v. MacPherson (1980), 36 N.S.R. (2d) 
574; 64 A.P.R. 674; 52 C.C.C. (2d) 547 
C.A.). 


R. v. Perron, [1983] C.S.P. 1103. 


x. v. Samson (No. 7) (1982), 37 O.R. (2d) 
my; 29 C.R. (3d) 215 (Co. Ct.). 


. v. Stevens (1983), 58 N.S.R. (2d) 413; 123 
mR. 413; 7 C.C.C. (3d) 260 (C.A.). 


. v. Stewart (1981), 33 O.R. (2d) 1; 125 
).L.R. (3d) 576; 60 C.C.C. (2d) 407 (C.A.). 


. V. Stratton (1978), 21 O.R. (2d) 258; 90 
).L.R. (3d) 420; 42 C.C.C. (2d) 449 (C.A.). 


.. v. Sweryda (1987), 34 C.C.C. (3d) 325 
Alta C.A.). 


etrovec v. The Queen, [1982] 1 S.C.R. 81 ie 
36 D.L.R. (3d) 89; 41 N.R. 606; [1983] 1 
@y.R. 193; 67 C.C.C. (2d) 1:27 CR. (3d) 
04. 


liversion (Working Paper 7, 1975) 


. V. Jones (1975), 25 C.C.C. (2d) 256 (Ont. 
ay. Ct.). 


imits of Criminal Law — Obscenity: A Test 
ase (Working Paper 10, 1975) 


ermain v. The Queen, [1985] 2 S.C.R. 241: 
1D.L.R. (4th) 296; 62 N.R. 87: 21 C.C.C. 
id) 289. 


. Vv. Southland Corp., [1978] 6 W.W.R. 166 
Aan. Prov. Ct.). 


oe and Release (Working Paper 
|, 1975) 


_v. Bowen and Kay, [1989] 2 W.W.R. 213; 
| A.R. 264 (Q.B.). 


V. Earle (1975), 8 A.P.R. 488 (Nfld. Dist. 
i. 


c. Harris, [1985] C.S.P. 1011. 


v. MacLean (1979), 32 N.S.R. (2d) 650; 
A.P.R. 650; 49 C.C.C. (2d) 552 (C.A.). 


v. Mouland (1982), 38 Nfld. & P.E.L.R. 
1; 108 A.P.R. 281 (Nfld. Prov. Ct.). 


v. Shand (1976), 11 O.R. (2d) 28; 64 
L.R. (3d) 626 (Co. Ct.). 
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Reference Re Section 94(2) of Motor Vehicle 
Act, R.S.B.C. 1979, c. 288, [1985] 2 S.C.R. 
486; 24 D.L.R. (4th) 536; 63 N.R. 266; 
[1986] 1 W.W.R. 481; 69 B.C.L.R. 145; 23 
C.C.C. (3d) 289; 48 C. R. (3d) 289. 


Maintenance on Divorce (Working Paper 12, 
1975) 


Marcus v. Marcus, [1977] 4 W.W.R. 458 
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Non-legislative Achievements 


Legal Research 


The Law Reform Commission of Canada 
has contributed much in a non-legislative 
way to improve and modernize our laws. 
Research is the precursor of law reform. 
At the heart of a law reform commission 
is the research it conducts that leads up to 
final recommendations. The publication 
and dissemination of this legal research 
act as a catalyst, engaging Canadian legal 
scholars in further research and writing 
on matters in need of reform. It also sub- 
jects the commission’s work to an objec- 
tive critical analysis. Many articles have 
been written about our Commission, its 
history, function, philosophy and recom- 
mendations. All of this scholarly activity 
stimulates thinking about law reform, 
creates a deeper understanding of the 
issues involved and helps promote action 
by formal or informal implementation of 
the Commission’s recommendations. 


The excellent quality of our Commis- 
sion’s research is universally recognized. 
Its reputation for excellence is firmly 
established both in Canada and abroad. 
In 1984, the Law Reform Commission of 
Canada received the Archambault- 
Fauteux Award for its contribution to 
legal research. Requests for our publica- 
tions come from all over the world and 
some of our work has been translated. 
Legal scholars from many countries have 
relied on our work, praised it and criti- 
cized it in their legal journals. In this way 
the Commission has acted as an impor- 
tant means of disseminating Canadian 
legal scholarship in other countries. 


In addition to stimulating scholarly 
research, the Commission provides 
excellent training for young legal schol- 
ars who have just completed their formal 
schooling. In return for the experience of 
working at the Law Reform Commission 
of Canada, these young men and women 
provide us with their energy, enthusiasm 
and solid legal scholarship. After leaving 
us, many former Commission researchers 
have continued to engage in scholarship. 
Some have become law professors or 
government policy-makers while others 
have become active practitioners working 
at the frontiers of law reform. We believe 
that through its legal research, the Com- 
mission has helped to foster, build and 
disseminate, nationally and internation- 
ally, a uniquely Canadian perspective on 
legal scholarship. 
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Educating the Public 


A prominent lawyer, Edward Greenspan, 
once said that a law reform commission 
must be a law ‘‘inform’’ commission. 
There is no doubt that part of our effort 
to achieve better laws is carrying on a 
dialogue with the public. We need to find 
out what people feel about our present 
laws, how they think the laws can be 
improved and whether the Commission’s 
recommendations meet some of their 
concerns. 


In its endeavour to make recommenda- 
tions that reflect the needs and concerns 
of Canadians, the Law Reform Commis- 
sion of Canada distributes its documents 
free of charge and invites members of the 
public to submit their views in writing on 
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The Commission’s information kiosk at the annual meeting of the Canadian Library 
Association. 
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the basis of tentative recommendations 
outlined in Working Papers. Their 
responses are recorded and their sugges- 
tions considered in the formulation of our 
final recommendations to Parliament. 


This year, the Commission received 
5,250 requests for our publications and 
distributed over 31,000 free copies of our 
documents, bringing the total number of 
copies distributed to date to over 1.6 
million. 


The Commission has also sought public 
opinion by holding informal public meet- 
ings. During the past several years, such 
meetings were held in different cities in 
most Canadian provinces from St. John’s, 
Newfoundland, to Victoria, British 
Columbia. The topics discussed have 
included corporal punishment, sports 
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violence, wife battering, endangering, 
environmental pollution and criminal 
intoxication. 


In addition, the Commission has set up 
information kiosks at various confer- 
ences, making our documents available 
to attending delegates. During the course 
of this year, the Commission was present 
at the Canadian Library Association’s 
Forty-fourth Annual Conference in 
Edmonton; the 1989 Criminal Justice 
Congress in Halifax; the Onziéme Salon 
du livre de I’ Outaouais in Hull and the 
Sixth Annual Conference of the Associa- 
tion of Paroling Authorities International 
in Toronto. 


Last year, a booklet entitled A New Crim- 
inal Code for Canada?, a questionnaire 
and a videotape were offered to high 
schools and universities across Canada. 
This material was designed to educate, to 
encourage discussion and to elicit the 
views of Canada’s youth. The program 
was such a success that we offered it 
again this year. In addition, at the request 
of many teachers, we also prepared a 
series of information sheets on various 
law reform topics which could be repro- 
duced in the schools to facilitate class 
discussion. The information sheets, 
together with order forms for the booklet, 
questionnaire and videotape, were mailed 
to 3,700 schools throughout Canada. We 
received orders from 559 schools for 
26,781 booklets, 23,703 questionnaires 
and 553 videotapes. This year, 2,992 
questionnaires were returned. 


Finally, members of the Commission and 
the research staff attend as many speak- 
ing engagements as possible to inform 
university students and professional 
associations about our work. 


Judicial Decisions 


Of equal importance is the Commission’s 
contribution to the development of Cana- 
dian jurisprudence. Increasingly, there 
are court decisions that rely on our work. 
Our publications provide a body of inde- 
pendent and scholarly analysis that can 
be easily incorporated into reasons for 
judgment. In recent times, with the 
enactment of the Canadian Charter of 
Rights and Freedoms, the Commission’s 
recommendations, which are informed by 
adherence to the principles contained in 
the Charter, have helped the judiciary in 
resolving certain legal issues arising in 
litigation. Our papers have been cited in 
211 reported decisions, 39 of which were 
decisions of the Supreme Court of 
Canada. For example, in 1984, in our 
Working Paper 33 on Homicide, the 
Commission called for the abolition of 
constructive murder. Parliament did not 
respond. However, in 1987, in R. v. Vail- 
lancourt, the Supreme Court held that 
the constructive murder provisions of 
paragraph 213(d) of the Criminal Code 
infringed section 7 of the Charter on the 
ground that the nature of the crime and 
the stigma attached to a conviction 
required some degree of mens rea. In 
giving his reasons for judgment, Mr. Jus- 
tice Lamer pointed out that the Commis- 
sion had not only criticized section 213 
in Working Paper 33, Homicide, but in 
Report 30, Recodifying Criminal Law, it 
had also excluded the notion of construc- 
tive murder from its draft Criminal Code. 
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This year, we have located nine Supreme 
Court cases that referred to our work, 
including the much-publicized abortion 
case, Tremblay v. Daigle, [1989] 2 
S.C.R. 530. In that case, the Court set 
aside an injunction upheld by the Quebec 
Court of Appeal in Daigle v. Tremblay, 
[1989] R.J.Q 1735. In arriving at their 
decisions, both Courts reviewed the legal 
status of the foetus in Anglo-Canadian 
law as outlined by the Commission in its 
Working Paper 58, Crimes against the 
Foetus (1989). 


In an equally well-publicized case con- 
cerning public inquiries, Starr v. 
Houlden, [1990] 1 S.C.R. 1366, our 
work in that area, namely, Working Paper 
17, Commissions of Inquiry: A New Act 
(1977), and Report 13, Advisory and 
Investigatory Commissions (1979), was 
used by both Mr. Justice Lamer and 
Madam Justice L’ Heureux-Dubé in their 
majority and dissenting reasons 
respectively. 


In Thomson Newspapers Ltd. v. Canada 
(Director of Investigation and Research, 
Restrictive Trade Practices Commission), 
[1990] 1 S.C.R. 425, Mr. Justice La For- 
est used both Report 3, Our Criminal 
Law (1976), and Working Paper 16, 
Criminal Responsibility for Group Action 
(1976), for his analysis of the distinction 
between ‘‘real crimes’’ and ‘‘regulatory”’ 
crimes. In the same case, Madam Justice 
L’Heureux-Dubé quoted Working Paper 
17, Commissions of Inquiry: A New Act 
(1977), on the issue of the threshold of 
protection of witnesses against self- 
incrimination. 
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In Syndicat des employés de production 
du Québec et de |’ Acadie v. Canada 
(Canadian Human Rights Commission), 
[1989] 2 S.C.R. 879, the Court ruled tha 
the Federal Court of Appeal had no juris- 
diction under section 28 of the Federal 
Court Act to review a decision of the 
Canadian Human Rights Commission 
made pursuant to subsection 36(3) of its 
Act. In her dissenting opinion, Madam 
Justice L’ Heureux-Dubé agreed with 
Working Paper 18, Federal Court: Judi- 
cial Review (1977), that section 28 is 
“notoriously unclear,’ “‘depend[ing] on 
unarticulated criteria’ and ‘‘reduc[ing] 
the rational element in law.”’ 


In Cloutier v. Langlois, [1990] 1 S.C.R. 
158, the Court examined the scope of the 
power to search a person who has been 
lawfully arrested, and concluded that a 
frisk search is justified, constituting a 
minimal intrusion on individual rights. In 
writing for the Court, Madam Justice 
L’Heureux-Dubé agreed with the Com- 
mission that ‘‘[i]n order to safeguard 
freedom it is sometimes necessary to 
limit it, through prohibitions,’’ as stated 
in Report 32, Our Criminal Procedure 
(1988). 


In R. v. Fitzgibbon, [1990] 1 S.C.R. 
1005, the Court decided that in the sen- 
tencing of an individual who is bankrupt, 
the judge can make an order for restitu- 
tion of amounts defrauded or stolen with- 
out obtaining the consent of the 
bankruptcy court. In discussing the 
importance of the concept of compensa- 
tion and restitution as a fundamental 
aspect of sentencing, Mr. Justice Cory 


quoted from our Working Paper 5, Resti- 
tution and Compensation (1974), as fol- 
lows: ‘*To the extent that restitution 
works towards self-correction, and pre- 
vents or at least discourages the offend- 
er’s committal to a life of crime, the 
community enjoys a measure of protec- 
tion, security and savings. Depriving 
offenders of the fruits of their crimes or 
ensuring that offenders assist in compen- 
sating victims for their losses should 
assist in discouraging criminal activity. ”’ 


In Reference Re ss. 193 and 195.1(1)(c) 
of the Criminal Code (Man.), [1990] 1 
S.C.R. 1123, Mr. Justice Lamer used our 
work in a discussion of the ‘‘void for 
vagueness’’ doctrine. He stated, ‘‘the 
vagueness doctrine does not require that 
a law be absolutely certain; no law can 
meet that standard. I point to the intro- 
ductory comments of the Law Reform 
Commission of Canada in respect of its 
draft Code.’’ He quoted the following 
from Report 31, Recodifying Criminal 
Law (1988): “‘It [the draft Code] is 
drafted in a straightforward manner, min- 
mizing the use of technical terms and 
avoiding complex sentence structure and 
>xcessive detail. It speaks, as much as 
possible, in terms of general principles 
instead of needless specifics and ad hoc 
snumerations.”’ 


Our work on the jury was used by the 
Court in R. v. Turpin, [1989] 1 S.C.R. 
1296. In that decision, Madam Justice 
Wilson stated that the jury functions both 
aS a protection for the accused and as a 
public institution that benefits society in 
its educative and legitimizing roles, as 
recognized by the Commission in both 
Report 16, The Jury (1982), and Working 
Paper 27, The Jury in Criminal Trials 
1980). 
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In R. v. Duarte, [1990] 1 S.C.R. 30, the 
Court noted the widespread practice of 
surreptitiously recording conversations 
by undercover police officers or inform- 
ers, as documented in Working Paper 47, 
Electronic Surveillance (1986). 


Other courts have used our work in sev- 
eral interesting cases this year. In C.W.C. 
v. Canada (Attorney General), [1989] 1 
F.C. 643, a case concerned with the 
power of the Governor in Council to 
rescind or vary a rule or regulation made 
by the CRTC under subsection 64(1) of 
the National Telecommunications Powers 
and Procedures Act, the Trial Division of 
the Federal Court noted that the Commis- 
sion, in Working Paper 25, Independent 
Administrative Agencies (1980), had 
characterized the procedures sanctioned 
by that subsection as unjustifiable inter- 
ference with the regulatory process and 
had recommended that they be abolished. 
In Air Atonabee Ltd. v. Canada (Minister 
of Transport) (1989), 37 Admin. L.R. 
245, the same Court quoted the Study 
Paper by John Clifford, Inspection: A 
Case Study and Selected References 
(1988), on the issue of the special rela- 
tionship of confidence enjoyed by inspec- 
tors of the Department of Transport and 
the airline industry. 


Our work on sentencing was used by the 
courts in three interesting cases this year. 
In R. v. Doerksen (1990), 62 Man. R. 
(2d) 259, the Manitoba Court of Appeal 
referred to our Study Paper, Fear of Pun- 
ishment: Deterrence (1976), on the issue 
of the sentencing of a drunk driver. In R. 
v. McGinn (1989), 49 C.C.C. (3d) 137, 
Mr. Justice Vancise of the Saskatchewan 
Court of Appeal used Working Paper 11, 
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Imprisonment and Release (1975), Work- 
ing Paper 3, The Principles of Sentencing 
and Dispositions (1974), and Studies on 
Sentencing (1974) as sources for the his- 
tory, definition and value for deterrence 
of sentencing in Canada. In R. v. L.(D.) 
(1990), 75 C.R. (3d) 16, Mr. Justice 
Taylor of the British Columbia Court of 
Appeal referred to both Working Paper 3, 
The Principles of Sentencing and Dispo- 
sitions (1974), and Report 2, Guidelines: 
Dispositions and Sentences in the Crimi- 
nal Process (1976). He stated that, in 
those documents, the Commission had 
characterized incarceration as ‘‘a costly 
sanction that ought only to be used as a 
last resort’’ and as having failed to ‘‘ful- 
fil humanitarian expectations.”’ In arriy- 
ing at his decision, Mr. Justice Taylor 
stated, ‘“These thoughts ... were 
expressed 15 years ago. Almost every- 
thing that has been said on the subject 
since that time as a result of thoughtful 
inquiry has reinforced the Law Reform 
Commission’s conclusions.’’ 


Courts have also used our work in other 
areas of criminal procedure. In R. v. 
Lalli-Caffini, [1989] R.J.Q. 161, 

Mr. Justice Paul of the Superior Court of 
Quebec used our Working Paper 57, 
Compelling Appearance, Interim Release 
and Pre-trial Detention (1988), in a case 
concerning pre-trial detention. In his rea- 
sons, he called that Working Paper an 
“‘interesting and very valuable docu- 
ment.’’ While he disagreed with the 
Commission’s views on the notion of 
‘*public interest’’ as a reason for pre-trial 
detention, he agreed with the recommen- 
dation for the removal of the distinction 
between primary and secondary grounds 
for detention in subsection 457(7) of the 


Criminal Code. He stated: “‘I share these 
views entirely.’’ In another case from the 
Quebec courts, R. v. Taillefer, [1989] 
R.J.Q. 2023, Mr. Justice Lebel of the 
Court of Appeal used Report 22, Disclo- 
sure by the Prosecution (1984), in con- 
cluding that Canadian criminal legislation 
has never formally provided for a general 
scheme of pre-trial disclosure. In Southam 
Inc. v. Mercure, [1990] R.J.Q. 437, the 
Quebec Superior Court ruled that a hear- 
ing by the Judicial Council of complaints 
against Her Honour Judge Ruffo of the 
Court of Quebec (Youth Division) should 
be open to the public. In his reasons, Mr. 
Justice Lévesque noted that a totally 
closed hearing is practically never used in 
criminal trials, a publication ban being 
sufficient, as outlined in Working Paper 
56, Public and Media Access to the 
Criminal Process (1987). In another case 
from Quebec involving the media, La 
Société Radio-Canada v. Lessard, [1989] 
R.J.Q. 2043, Mr. Justice Monet of the 
Court of Appeal used our Working Paper 
30, Police Powers: Search and Seizure in 
Criminal Law Enforcement (1983), in his 
dissenting opinion that a warrant for a 
search and seizure was properly granted. 
In his opinion he stated, [TRANSLATION] 
‘‘This area of law could be amended to 
one’s advantage. The Law Reform Com- 
mission some six years ago made recom- 
mendations which, like so many others, 
were filed away somewhere and forgot- 
ten. The creative role of the judge does 
not extend to including in the relevant 
text of law what he would like to have 
read there.”’ 
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Changing Conduct 


Another way in which the Commission 
has been able to influence law reform is 
through the changing of conduct. Over 
the years, the Commission’s in-depth 
research, practical studies and sound rec- 
ommendations have had the effect of 
influencing needed reforms and changes 
in the day-to-day practices and proce- 
dures in various areas of criminal law, 
family law and administrative law, 
without Parliamentary intervention. 


Our 1974 Working Paper on Discovery 
has helped significantly to alter pre-trial 
disclosure practices by the Crown. The 
Commission’s Report 6 on Family Law 
(1976) has influenced the creation of uni- 
fied family courts in some Canadian 
jurisdictions. In administrative law, the 
work of the Commission continues to 
influence the practices and operations of 
various federal agencies. Our 1987-88 
survey of federal inspectorates, involving 
eighty inspectorates within more than 
thirty federal institutions, has prompted 
those organizations to reflect on their 
functions and to consider improving their 
operations. Another significant change in 
conduct has been the Halton Regional 
Police Force’s “‘Taped Interviewing Pro- 
cedure’’ (Project TIP), started in July 
1985. This two-year study by the Halton 
Regional Police Force, assisted by the 
Commission, confirmed the Commis- 
sion’s view that videotaping police 
interviews would not only fairly and 
efficiently expedite the administration of 
justice, but would also reduce costs. 
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Legislative Achievements 


Past Achievements 


We have shown how we can influence 
law reform by stimulating research, edu- 
cating the public on matters of legal 
importance, assisting the judiciary in 
their decision making and altering admin- 
istrative and legal attitudes and practices. 
Another way to reform the law is through 
legislation. 


The Commission’s record on the enact- 
ment of legislation has been slow but 
steady. Recently, however, Parliament 
has been active in proposing and passing 
legislation based on Commission recom- 
mendations. A review of past legislative 
initiatives, along with the activity in this 
year, indicates that the Commission’s 
work is playing an increasingly signifi- 
cant role in reforming the law — espe- 
cially criminal law — through the 
legislative process. 


Evidence 


Section 15 of the Commission’s draft 
-Evidence Code, contained in Report 1, 
played a major role in the shaping of 
subsection 24(2) of the Canadian Charter 
of Rights and Freedoms. That subsection 
requires a court to exclude evidence 
obtained in a manner that infringes a 
legal right or fundamental freedom, 
because its admission would tend to bring 
the administration of justice into 
disrepute. 


Sexual Offences 


Bill C-127, which was proclaimed in 
force in January 1983, adopted in 
essence the Commission’s proposal in 
Report 10 on Sexual Offences to remove 
the offence of “‘rape’’ from the Criminal 
Code and to substitute an offence of 
““sexual assault’’ aimed at protecting the 
physical integrity of the person. Also 
adopted was the Commission’s 
recommendation that the immunity of 
husbands from prosecution for sexually 
assaulting their wives be removed from 
the Code. 


Garnishment 


Bill C-38, the Garnishment, Attachment 
and Pension Diversion Act, proclaimed 
in force in March 1983, enacts in section 
5 the main recommendation made by the 
Commission in its Report 8, The 
Exigibility to Attachment of 
Remuneration Payable by the Crown in 
Right of Canada. Section 5 of that Act 
adopts the recommendation that salaries 
and other remuneration payable on behalf 
of the Crown are subject to provincial 
garnishment laws. 
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Expropriation 


Several of the recommendations made in 
Report 4, Expropriation, have influenced 
changes in the procedures used to 
expropriate land needed for the 
construction of pipelines and power 
lines. Those recommendations were 
reflected in An Act to amend the National 
Energy Board Act, proclaimed in force in 
March 1983. 


Criminal Law Amendment Act, 
1985 


A major legislative effort containing 
much of the Commission’s work was 
undertaken, but not completed, prior to 
the dissolution of Parliament in 1984. 
Bill C-19 was tabled in Parliament by the 
then Justice Minister, Mark MacGuigan, 
on February 7, 1984, but was not 
enacted. Later that year, the new Minister 
of Justice, John C. Crosbie, introduced a 
shorter version of that Bill, Bill C-18, 
now the Criminal Law Amendment Act, 
1985. That Act puts into force several 
key recommendations of the 
Commission. 


(a) Writs of Assistance: One important 
recommendation adopted from Report 
19, Writs of Assistance and Telewar- 
rants, was the abolition of writs of assis- 
tance. The use of those writs had already 
been declared unconstitutional under the 
Charter in a judgment of the Court of 
Appeal of Ontario in R. v. Nobel. In ren- 
dering his judgment, the Honourable Mr. 
Justice Arthur Martin had quoted from 
our Report 19. 


(b) Telewarrants: Another recommenda- 
tion adopted from Report 19 was the 
establishment of a system of telewar- 
rants. This allows a police officer to 
obtain a search warrant by simply using 
the telephone. The scheme contained in 
the Criminal Law Amendment Act, 1985 
is, with slight variations, identical to that 
suggested by the Commission. 


(c) Pre-trial Conferences and Motions: 
The Criminal Law Amendment Act, 1985 
adopted a number of procedural recom- 
mendations made by the Commission in 
its Report 9, Criminal Procedure — Part 
I: Miscellaneous Amendments, the object 
being to expedite the administration of 
justice in Canadian criminal courts. Rec- 
ommendations adopted in that Act 
include: the requirement for a pre-trial 
conference in cases to be tried by judge 
and jury; a streamlining of the procedures 
for election and re-election in the trial 
process; and providing judges with the 
ability to deal with certain procedural 
and evidentiary matters prior to the 
empanelling of a jury. 
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(d) Investigative Tests: The key recom- 
mendation in Report 21, /nvestigative 
Tests: Alcohol, Drugs and Driving 
Offences, was adopted by the Criminal 
Law Amendment Act, 1985. To answer 
the increasing public concern about 
impaired driving in Canada, the Commis- 
sion recommended that a blood sample 
could be taken where a person is physi- 
cally unable to give a breath sample 
owing to injury or illness, or where the 
driver is unconscious, as long as a war- 
rant was obtained and certain safeguards 
were met. The Criminal Law Amendment 
Act, 1985 enacted this strong measure, 
but with a slightly different mix of safe- 
guards than those that the Commission 
recommended. 


(e) Search and Seizure: Finally, the Crim- 
inal Law Amendment Act, 1985 adopted a 
number of recommendations from Report 
24, Search and Seizure, and Working 
Paper 39, Post-Seizure Procedures. The 
recommendations adopted dealt with 
publication bans, the sealing and applica- 
tion procedure with respect to seized doc- 
uments when it is alleged that a solicitor- 
client privilege exists and some measures 
with respect to the disposition of goods 
seized. 


Family Law 


In 1985, Parliament passed the Divorce 
Act, 1985, legislation inspired in part by 
our Report 6, Family Law. To a large 
extent that Act incorporates the 
Commission’s recommendations on no- 
fault divorce, encouraging mediation to 
settle disputes and the equitable 
distribution of property aimed at 
overcoming economic hardship arising 
from the breakdown of a marriage. 
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Victims of Crime 


In 1988, Parliament substantially 
amended the Criminal Code to assist 
victims of crime. Although differing in 
some details, the general thrust of the 
new law is consistent with the ideas and 
recommendations outlined in various 
Commission publications. (See: Report 
to Parliament on Disposition of Seized 
Property. See also the following 
Working Papers: Public and Media 
Access to the Criminal Process, Post- 
Seizure Procedures, The Principles of 
Sentencing and Dispositions, and 
Restitution and Compensation; and a 
Research Paper on Restitution, 
Compensation for Victims of Crime and 
Canadian Criminal Law, published in 
our Study Paper entitled Community 
Participation in Sentencing.) 


The provisions included in the Criminal 
Code aim at: (1) protecting the identity « 
victims and witnesses by the use of a 
publication ban; (2) facilitating the 
prompt return of property by the use of 
alternative evidence (e.g., using 
photographic evidence); (3) allowing 
written victims’ impact statements for th 
purposes of sentencing; (4) allowing 
restitution, where appropriate, without i 
having to be applied for; and (5) 
imposing fine surcharges to be used for 
victim services. 


Last Year’s Achievements 


This last year, Parliament has moved 
briskly forward on several important 
Commission recommendations. 


Arson 


On December 14, 1989, Bill C-53, An 
Act to amend the Criminal Code (arson), 
was given first reading, and on May 4, 
1990, it was passed on third reading. 


Arson is a serious crime in our society. In 
1988, there were approximately 10,500 
sases of arson or suspected arson causing 
42 deaths and injury to 456 civilians and 
‘ire-fighters. As well, arson caused close 
0 200 million dollars in insurable loss — 
he actual economic loss reaching to 
etween four and five times that amount. 


Despite the seriousness of that crime, the 
resent Code sections are substantially 
he same as those enacted in 1892. In 
1984, the Commission prepared Working 
Paper 36, Damage to Property: Arson, 
which outlined the archaism and 
nadequacies of the present law. As well, 
t presented a number of recommen- 
lations to make the law on arson more 
omprehensive, modern, simple and 
nforceable. The intention was to provide 
olice and enforcement fire officials with 
he means to counter the threats posed by 
he sophisticated modern arsonist. 
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A key recommendation was a new 
definition of arson, one that has not only 
simplified the offence, but also includes 
the new concept of arson caused by 
explosion. The Commission recom- 
mended, as well, that the provisions be 
made more comprehensive by extending 
the offence to include the damage or 
destruction of all property. It is 
immaterial whether a fire, once started, 
has been set to a bed or to a barn. The 
loss and danger are equally unacceptable 
in both instances. The present Code only 
relates to certain categories of property. 


When the Honourable Doug Lewis, then 
Minister of Justice, introduced Bill C-53 
to Parliament, he acknowledged that the 
legislation had ‘‘virtually adopted’’ the 
Commission’s definition of arson as well 
as its recommendation on comprehen- 
siveness. In the debate on third reading 
over whether there should be an offence 
of negligent arson, the new Minister of 
Justice, the Honourable Kim Campbell, 
endorsed the Commission’s test for 
criminal negligence proposed in our 
Report 31 on Recodifying Criminal Law. 
We now look forward to the smooth 
passage of this legislation through the 
Senate. 
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Federal Court Act 


In November 1989, Bill C-38, An Act to 
amend the Federal Court Act, the Crown 
Liability Act, the Supreme Court Act and 
other Acts in consequence thereof, was 
introduced in Parliament. This Bill 
reflects many reform ideas and proposals 
submitted by the Commission to Parlia- 
ment. The work of the Commission is 
contained in a number of documents, 
including: The Federal Court Act: 
Administrative Law Jurisdiction (a Study 
Paper by D. Mullan, 1977); Federal 
Court: Judicial Review (Working Paper 
18, 1977); and Independent Administra- 
tive Agencies (Working Paper 25, 1980). 
In a brief presented on December 6, 
1989, to the House of Commons Legisla- 
tive Committee on Bill C-38, the Com- 
mission supported the thrust of the 
changes proposed by the Government 
insofar as they reflected our proposals. 
The jurisdiction of the Federal Court of 
Appeal was changed along the lines of 
the recommendations made by the Com- 
mission in 1980 in its Report 14, Judicial 
Review and the Federal Court. As we 
urged, Bill C-38 aims at establishing a 
simplified and unified procedure for 
seeking judicial review in the Federal 
Court by way of a single application for 
review, resulting in a wide power to 
review decisions of administrative agen- 
cies. This procedure would replace the 
old common law prerogative writs. As 
well, Bill C-38 attempts to give the Fed- 
eral Court better control over frivolous, 
vexatious and trivial proceedings, as we 
suggested. The further useful changes in 
Bill C-38 with respect to Crown liability 
are primarily of a technical and proce- 
dural nature. Bill C-38 was passed by 
Parliament without any significant 
amendment and received Royal assent on 
March 29, 1990. The Commission looks 
forward to seeing the new Federal Court 
Act coming into force in the very near 
future. 


Abortion 


For the past two years, our country has 
engaged in a highly charged debate on 
the issue of abortion. Although the topic 
of abortion has always been contro- 
versial, the Supreme Court of Canada’s 
decision on January 28, 1988, in R. v. 
Morgentaler dramatically intensified the 
debate. In that decision, the Supreme 
Court struck down section 251 on 
abortion in the Criminal Code as being 
contrary to the Canadian Charter of 
Rights and Freedoms. At that time, the 
Commission was nearing the completion 
of a four-year special study on the status 
of the foetus, including the issue of 
abortion. Shortly thereafter, following 
much consultation, the Commission 
published its recommendations in 
Working Paper 58, Crimes against the 
Foetus. This document led to further 
debate and discussion. 


In September 1989, after the Daigle and 
Dodd cases had heated up the debate, the 
Prime Minister of Canada declared that 
legislation on abortion would be 
presented to Parliament before the end of 
the year. On November 3, 1989, the then 
Minister of Justice, the Honourable Doug 
Lewis, introduced Bill C-43, An Act 
respecting abortion. To a large extent, 
the legislation adhered to the underlying 
principles and basic recommendations 
that the Commission had outlined in 
Working Paper 58. In introducing the 
Bill, the Minister acknowledged the 
Commission’s work by commenting that 
“‘[t]he work of the Law Reform Commis- 
sion was carefully considered, and | 
congratulate the Commission for its 
excellent work.”’ 
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On November 28, 1989, during his 
speech on second reading, the Prime 
Minister of Canada referred to statements 
by the President of the Law Reform 
Commission, as reported in the Globe 
and Mail: ‘‘I draw to your attention 
recent comments of Mr. Justice Allen 
Linden, the distinguished chairman of the 
Law Reform Commission of Canada, as 
reported on November 7. [in the Globe 
and Mail] ‘Recriminalizing abortion,’ 
Mr. Justice Linden said, ‘was needed to 
ensure that various provinces did not 
enact Draconian laws to restrict access to 
the procedure.’ ‘What always concerned 
me,’ he said, ‘was the prospect of 
provincial intrusions. By making 
abortion a therapeutic procedure covered 
by the Criminal Code, the provinces will 
find it much more difficult to jump in 
with their own legislation and evade their 
obligations under the Canada Health Act 
to pay for medical services. ...’ I think 
Mr. Justice Linden makes an extremely 
valid and important point. Nobody 
sought to recriminalize the question of 
abortion for the pleasure of doing it. It 
was brought under the purview of the 
Criminal Code because of legal 
imperatives in terms of application 
nationally.”’ 


On February 7, 1990, the Commission 
presented a brief to the Legislative 
Committee on Bill C-43 supporting the 
thrust of the legislation. We did so 
because we believed it reflected the basic 
underlying principle of our 
recommendations — namely, that the 
legislation should reflect a balance 
between reproductive freedom and 
respect for the foetus. The key to this 
approach is to recognize maternal 
autonomy and the need to protect the 
foetus, without obliterating one right in 
favour of the other. Bill C-43, which 
sought to capture this balance, passed 
third reading on May 29, 1990. We can 
now only hope for its expeditious 
passage through the Senate. 
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The General Part 


The most exciting news that the 
Commission received this past year was 
the announcement of an invitation by the 
then Minister of Justice, the Honourable 
Doug Lewis, to the House of Commons 
Standing Committee on Justice and the 
Solicitor General to undertake a study of 
the General Part of the Criminal Code. 
The Minister, speaking at an internationa 
Conference on Criminal Code Reform in 
Washington, D.C., in January, declared: 


‘“We in Canada are proud of the work of 
the Law Reform Commission. ... In 
recommending a new General Part, the 
Law Reform Commission of Canada 
observed that the General Part of the 
current Code was ‘incoherent’, 
‘inconsistent’, and ‘sometimes 
illogical’. ... The need for reform of the 
General Part has become increasingly 
apparent, and I am pleased to 

announce ... that I will be inviting the 
Standing Committee on Justice and the 
Solicitor General to undertake a study of 
the General Part of the Code with a view 
to making recommendations for the 
development of a new General Part.’’ 


On May 28, 1990, the new Minister of 
Justice, the Honourable Kim Campbell, 
renewed that invitation to the Committee 
and informed the Commission of her 
decision, encouraging our participation 
in this process. In her letter she states: “‘I 
regard this as a very important step in the 
criminal law reform process. As you 
know, this initiative follows upon the 
commitment made by my predecessor, a 
commitment which I share, to take this 
important step to improve the criminal 
law of Canada and its administration. 
The Commission’s draft Criminal Code, 
which has been the subject of so much 
favourable comment both in Canada and 
internationally, will be of great assistance 
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to the Committee in its review. Given the 
Law Reform Commission’s long- 
standing commitment to the enactment of 
anew Criminal Code, | know that you 
and your colleagues will welcome this 
initiative.” 


The Commission is pleased that 
Parliament is undertaking a study on a 
new General Part. We shall co-operate 
enthusiastically in this endeavour, for we 
see it as the first and most important step 
on the road to a new Criminal Code for 
Canada. 


Therefore, law reform commissions not 
only contribute to legislative reform, they 
also do research, they educate, they help 
the judiciary and they foster change in 
conduct. All of these activities are 
important functions that encourage law 
reform and alter the climate of the legal 
system, facilitating changes in the laws. 
But law reform commissions obviously 
are also committed to legislative reform. 
The Law Reform Commission of Canada 
las inspired a fair number of these 
eforms in the past. In the last year, 
darticularly, there has been a burst of 
egislative activity based on our 
commendations. We are, naturally, 
leased by this and are delighted that we 
lave been able to contribute 
neaningfully to making law reform 
lappen. 
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The Commission publishes three cate- 
gories of documents: Reports to Parlia- 
ment, Working Papers and Study Papers. 
To date we have published 32 Reports, 
61 Working Papers, and 76 Study Papers. 
We have also contributed to the private 
publication of more than 175 books and 
articles. Over 1.6 million copies of our 
publications have been distributed. 


Working Papers 


Working Papers are statements of the 
Commission’s law reform positions at the 
time of publication and contain tentative 
recommendations for reform in a particu- 
lar area. Such recommendations are not 
final and the primary purpose of the 
Working Paper is to elicit comment and 
provide a vehicle for consultation. This 
year, the Commission has published two 
Working Papers. 


Working Paper 60 
Plea Discussions and Agreements 


This Working Paper recommends that the 
practice now called ‘‘plea bargaining’’ be 
known as “‘plea discussions and agree- 
ments,’’ and that it be more closely regu- 
lated. The paper presents a number of 
recommendations to improve the process 
by way of legislative controls and uniform 
guidelines. 


PUBLICATIONS 


Some of the recommendations require 
that plea agreements be disclosed and 
justified in open court in order to main- 
tain public confidence in the criminal jus- 
tice system and to ensure accountability 
for prosecutorial decisions. The aim of 
these recommendations is to promote 
equality of treatment by prosecutors and 
to discourage both unfair negotiation 
practices (such as overcharging) and 
unduly lenient charge reductions. 


Other recommendations introduce a 
limited form of judicial supervision that 
would help make the process more visi- 
ble and the participants more accounta- 
ble. For example, Recommendation 
12(1), requiring disclosure of plea agree- 
ments, has been designed to provide the 
judge with a basis for deciding whether 
the accused should receive the disposi- 
tion that a plea agreement contemplates 
and to improve the general visibility of 
the plea discussion process. Recommen- 
dation 13 would ensure that any guilty 
plea entered pursuant to a plea agreement 
represents an informed decision by the 
accused. The purpose of Recommenda- 
tion 16 is to ascertain the genuineness 
and factual accuracy of guilty pleas. In 
allowing judges to require disclosure of 
all inducements, this recommendation 
would assist judges in ascertaining 
whether improper inducement has been 
offered to the accused to plead guilty. 
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Consideration for the victim is outlined 
in Recommendation 11. This recomme 
dation would require that the prosecuto 
solicit and weigh carefully the views of 
any victim before concluding a plea 
agreement. In addition, the prosecutor 
would advise the victim of the conclu- 
sions of the agreement. The policy 
underlying this recommendation is that 
obtaining the position of the victim is 
important not only to ensure that the vi 
tim’s interests are protected, but also to 
maintain the confidence of the general 
public in the process. 


Working Paper 61 
Biomedical Experimentation Involving 
Human Subjects 


This Working Paper proposes to clarify 
the present law governing non-therapeu 
tic biomedical experimentation on hum: 
beings. The paper recommends that suc 
experiments be considered legal, subjec 
to strict conditions regarding consent ar 
the acceptable degree of risk involved. 
The paper also proposes legal mecha- 
nisms for ensuring that those conditions 
are fully met in practice. 


Working Paper 61 recommends that not 
therapeutic biomedical experimentation 
(experimentation on healthy volunteer 
subjects) be considered legal and permi 
sible only after the subject’s free and 
informed consent has been properly 
obtained. There must also be an accept- 
able ratio between the risks incurred by 
the subject and the benefit expected to 
result from the experiment. 


the Working Paper puts forward a policy 
lecision that to ban all research involving 
hildren would be to deprive other chil- 
lren of beneficial advances in the treat- 
nent of childhood diseases. Therefore, it 
ecommends that a legal provision be 
nade to permit non-therapeutic experi- 
nentation on children under very strict 
onditions. Included in those conditions 
vould be rules that the experiment does 
ot involve any serious risks for the 

hild, that wherever possible the consent 
if the child should be obtained and that, 
vhatever the child’s age, his or her 
efusal should always be respected. To 
acilitate necessary research on the treat- 
nent of mental illness, the Commission 
roposes that similar conditions to those 
ecommended for the protection of chil- 
ren apply to experiments involving the 
nentally disordered. 


he Working Paper provides for placing 
pecial legal limits on experiments 
nvolving human embryos and foetuses. 
pecifically, it calls for a criminal prohi- 
ition on the creation of human embryos 
olely for purposes of scientific research. 
‘loning, ectogenesis, parthenogenesis, 
le crossing of human and animal 
ametes and the re-implantation of 
mbryos used for experimental purposes 
hould also be strictly prohibited. 
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The paper recognizes that research on 
embryos outside of the womb offers great 
hope for advances in assisted fertility and 
in the diagnosis and treatment of genetic 
disorders. It therefore recommends that, 
in very limited circumstances, such 
research should be permitted. One 
important condition is that experimenta- 
tion on human embryos should be strictly 
prohibited after the fourteenth day of 
embryonic development. 


Incidental to its recommendations on 
embryo experimentation, the paper rec- 
ommends the development of standards 
for the creation, expansion and manage- 
ment of sperm and embryo banks. It also 
recommends specifically that the storage 
of frozen embryos not be allowed for 
longer than five years. 
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The Current Team 


Joining President Linden and Vice- 
President Létourneau in carrying out the 
duties of the Commission are two distin- 
guished Commissioners. Mr. John 
Frecker, a barrister and solicitor from St. 
John’s, Newfoundland, is the Commis- 
sioner in charge of the Administrative 
Law Project, and Judge Michéle Rivet of 
the Quebec Court is in charge of the Pro- 
tection of Life Project, based in Mont- 
real. The Commission is awaiting the 
appointment of a third Commissioner to 
replace Mr. Joseph Maingot, Q.C.., 
whose term ended in April 1989. The 
Commissioners are supported in their 
work by the four Project Co-ordinators 
named below. 


Ms. Joyce Miller, a member of the Law 
Society of Upper Canada, is the Special 
Assistant to the President. 
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ONGOING WORK 


Substantive Criminal Law 
Project 


The President, Mr. Justice Allen Linden, 
is responsible for the direction of the 
Substantive Criminal Law Project. Pro- 
fessor Patrick J. Fitzgerald is the Project 
Co-ordinator and is responsible for the 
supervision and direction of research. 


The present aim of the Project is to com- 
plete the remaining chapters and provi- 
sions of the proposed new Criminal 
Code. Report 31, Recodifying Criminal 
Law, did not include the crimes of sexual 
assault or sexual exploitation of young 
persons and did not include recommenda- 
tions on the role of criminal law in deal- 
ing with obscenity, pornography and 
prostitution. This past year the Project 
has: prepared a draft chapter on sex 
crimes, pornography and prostitution; 
conducted research on securities frauds, 
intellectual property and firearms; 
worked towards the preparation of a 
chapter on sentencing; and re-examined 
the provisions contained in the General 
Part in Report 31 on conduct, culpability 
and involvement in crimes with a view to 
possible simplification. These new chap- 
ters and provisions will be added to our 
proposed Code. 
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Criminal Procedure Project 


Vice-President Gilles Létourneau is the 
Commissioner responsible for the Crimi 
nal Procedure Project. Stanley A. Coher 
is the Project Co-ordinator and is respor 
sible for the supervision and direction o! 
research. The ultimate objective of the 
Project is the preparation of a Code of 
Criminal Procedure that will comprehen 
sively address all major areas of crimine 
procedure, including police and investi- 
gative powers and pre-trial, trial and 
appeal procedures. 


The Project operates on the basis of a 
published statement enunciating general 
principles of criminal procedure. Report 
32, Our Criminal Procedure, sets out 
these guiding principles which form the 
foundation of the Commission’s work in 
all areas of criminal procedure. 


Several key elements in the Project’s 
work have already been completed. All 
of the preliminary work on the subject of 
police powers has been published in the 
form of Working Papers or Reports or 
both. 


‘or the past few years, the Project has 
aken a two-tracked approach to the 
ompletion of its work on the Code of 
Yriminal Procedure. 


rhe first track is the development and 
ompletion of all outstanding Working 
apers and Reports. The Project recently 
ublished Working Paper 60, Plea Dis- 
ussions and Agreements. Other Working 
apers on remedies, appeals, extraordi- 
lary remedies, costs, trial within a rea- 
onable time and the role of the judge 
ind the conduct of trial are in various 
tages of advanced development and will 
ve brought forward for Commission 
pproval for publication in the days 
head. Two Working Papers, one on 
Jouble Jeopardy, Pleas and Verdicts and 
he other on Controlling Criminal Prose- 
tions, have been approved for publica- 
ion and will appear within the coming 
ear. 


‘he link between the Project’s core work 
n criminal procedure and the field of 
uman rights law is an intimate one. The 
elationship between the two is especially 
vident in the study that the Commission, 
n association with the Aboriginal Justice 
nquiry in Manitoba, has undertaken on 
he Native Offender and the Sentencing 
-rocess. This study is to be subjected to a 
rocess of consultation in the near future. 
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The second track to the completion of its 
work on the Code of Criminal Procedure 
is codification. The Project’s recent 
endeavours have largely concentrated on 
the development of the first volume of a 
Code of Criminal Procedure pertaining to 
police and investigatory powers. Recodi- 
fying Criminal Procedure, Volume One: 
Police Powers, Title I: Search and 
Related Matters, is presently in publica- 
tion. Title II, pertaining to arrest and 
investigation, is well advanced and the 
Project anticipates its approval for publi- 
cation in early 1991. The remainder of 
the work will be assembled in an addi- 
tional volume devoted to the pre-trial, 
trial and appeal processes. In due course, 
the Commission will begin to present 
these components to its regular consulta- 
tion groups and will then invite greater 
public involvement in the consultation 
process. 
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Human Rights 


The Commission is expanding its prelim- 
inary research activities into the human 
rights field, under the direction of 
Stanley A. Cohen, Special Counsel, 
Canadian Charter of Rights and 
Freedoms. 


The bulk of Canada’s current legislation 
was developed before the enactment of 
our Canadian Charter of Rights and 
Freedoms and modern human rights stat- 
utes. As we noted in our last annual 
report, at this stage in the life of the 
Charter and in the aftermath of the 
Supreme Court of Canada pronounce- 
ments concerning the paramount impor- 
tance of human rights legislation, we 
increasingly confront laws and institu- 
tions that are in flux and require 
improvement. 


Since the Commission’s inception, our 
work in virtually every area of concern 
has been rights-oriented. This has been 
especially noticeable in the field of crimi- 
nal procedure and is attested to in the 
Commission’s philosophy as expressed in 
Report 32, Our Criminal Procedure. 


During the past year, the Commission, 
under the umbrella of our existing 
research program, has begun to explore 
the larger dimensions of human rights in 
the Canadian legal context and plans to 
enhance its involvement in the field of 
human rights. The Commission commis- 
sioned a study by Professor William 
Pentney of the University of Ottawa’s 
Faculty of Law (Common Law Section), 


now completed, which explores the pol- 
icy dimension of federal jurisdiction over 
the field of human rights. The Commis- 
sion has also been involved in a joint 
venture with the Public Inquiry into the 
Administration of Justice and Aboriginal 
People in Manitoba, to study the impact 
of the sentencing process on the native 
offender in Canada. More recently, the 
Commission has been requested, by the 
Minister of Justice pursuant to subsection 
12(2) of the Law Reform Commission 
Act, to give special priority to a study of 
the Criminal Code and related statutes 
that assesses the extent to which our laws 
ensure that (a) aboriginal persons and (b) 
persons who are members of cultural or 
religious minorities have equal access to 
justice and are treated equitably and 
respectfully. 


For the purposes of consulting on the 
Pentney study and of identifying subjects 
in which the Commission can make a 
unique contribution, the Commission has 
recently established a special Human 
Rights Advisory Group. This Group is 
comprised of persons chosen from all 
segments of the human rights commu- 
nity. Its initial consultation is planned for 
June of 1990. 
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Protection of Life Project 


Judge Michéle Rivet of the Court of 
Quebec is the Commissioner responsible 
for the Protection of Life Project. Dr. 
Burleigh Trevor-Deutsch is the Project 
Co-ordinator and is responsible for the 
supervision and direction of research. 


The Protection of Life Project, based in 
Montreal, was established in 1975. Orig- 
inally, the Project’s primary goal was to 
analyse the strengths and weaknesses of 
existing health-related federal law to bet- 
ter respond to both technological devel- 
opments and evolving values. The 
emphasis was on the criminal aspects of 
the practice of medicine. This gave rise 
to studies on euthanasia and the cessation 
of medical treatment, sterilization and the 
mentally handicapped, behaviour altera- 
tion, the legal definition of death, medi- 
cal treatment and the criminal law, 
informed consent and the sanctity and 
quality of life. In 1986, recommenda- 
tions and conclusions drawn from these 
separately published Papers were col- 
lected and presented to Parliament in 
Report 28, Some Aspects of Medical 
Treatment and Criminal Law. 
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Last year, the Project published a major 
study in the form of a Working Paper 
entitled Crimes against the Foetus. This 
year, it has published another significan 
Working Paper, Biomedical Experiment 
tion Involving Human Subjects. The lat- 
ter addresses the question concerning 
what types of experimentation should bi 
allowed, controlled or forbidden. It alsc 
focuses on issues of consent to experi- 
mental treatment and the cost-benefit 
analysis that must be made to justify suc 
treatment. This encompasses a variety ¢ 
issues, including the amount of informa 
tion with which patients should be pro- 
vided to allow them to exercise informe 
consent, and the questions raised when 
dealing with children, prisoners and the 
mentally handicapped, all of whom fun 
tion under special constraints that make 
the legal validity of their consent even 
more difficult to assess. 


In the last twelve months, the Commis- 
sion has approved two Study Papers for 
publication. The first, entitled Toward ¢ 
Canadian Advisory Council on Biomedi 
cal Ethics, examines the desirability of 
establishing a fully independent body. 
Similar bodies have met with considera- 
ble success in other countries, and the 
Study Paper contains an in-depth exami 
nation of the utility of such a committee 
in Canada. 


The second approved Study Paper will t 
published under the title Human Dignit) 
and Genetic Heritage. In the near future 
technology will allow us to alter our 
genetic make-up which constitutes the 
heredity link with our ancestors and 
future generations. While this advance i 
technology offers hope for the cure of 
genetic diseases, there exists the potenti 
for less desirable uses of its techniques. 


Is genetic patrimony an element of 
human dignity? Is there a right to an 
unaltered genetic heritage? And under 
what circumstances is the genetic altera- 
tion of human beings appropriate? These 
are the main issues addressed in this 
Study Paper. 


Work on two other studies in the medical 
field is progressing rapidly. The first of 
these will be entitled Medically Assisted 
Procreation. Advances in medical tech- 
nology now allow us to take an active 
role in the process of human reproduc- 
tion. Artificial insemination, in vitro fer- 
tilization and sex selection are just three 
of the techniques that raise important 
social and ethical considerations, as well 
as concerns regarding the cost burden on 
an already heavily loaded medical deliv- 
ery system. Who should have access to 
new reproductive technologies and under 
what circumstances? Should ‘‘contracts’’ 
for maternal surrogacy be enforceable at 
law? Consultants in medicine, ethics, 
constitutional law and health law have 
brought their expertise to bear on this 
very current topic. The delicate balance 
between social merits, risks and individ- 
ual rights is being investigated. 
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In the second of these studies, the prob- 
lem of the shortage of transferable 
organs, tissues and bodily substances is 
being addressed. As medical transplant 
technology progresses, so does the 
demand for bodily parts from cadavers 
and live donors. While donation is to be 
encouraged, this study addresses the 
issues of informed consent, the protec- 
tion of donors and their families and 
commercialization. Because tissue and 
organ transfer on a large scale is a com- 
paratively new phenomenon, it is not sur- 
prising that there are many areas of legal 
uncertainty. Should they be the subject of 
commercial transactions and if so, under 
what circumstances and subject to what 
limitations? This study on the procure- 
ment and transfer of human tissues and 
organs addresses these issues as well as 
issues of informed consent and the pro- 
tection of donors and their families. 


The foregoing two studies were submit- 
ted in November to our Advisory Group 
of Experts on Health Law for their scru- 
tiny. The comments of the Group and the 
reflections of the Commission are being 
incorporated into the text. These revised 
studies are being completed and will be 
submitted for the final approval of the 
Commission early in the new year. 


Finally, following up on Working Paper 
61, Biomedical Experimentation Involv- 
ing Human Subjects, a study is being 
prepared dealing with the testing of new 
drugs on human beings. There comes a 
time in the history of every therapeutic 
drug or treatment when the first human 
trials must take place. At what level of 
risk are such trials justifiable? A cost- 
benefit analysis must be undertaken and a 
legal minimum standard should be clari- 
fied. A first draft of this study was 
received in the spring of 1990. It will be 
revised and then submitted to the Advi- 
sory Group of Experts on Health Law in 
the months to come. 
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In 1981, the Protection of Life Project 
added a new component to its health- 
related concerns: the protection of the 
environment. The basic philosophical 
thrust remained the same — the protec- 
tion of life and health in the context of 
technological hazards that threaten 
human integrity. Papers published by the 
Commission in this area include Political 
Economy of Environmental Hazards, 
Crimes against the Environment, Behav- 
iour Alteration and the Criminal Law, 
Workplace Pollution and Pesticides in 
Canada: An Examination of Federal Law 
and Policy. 


This year, the environmental law thrust 
consisted of two lines of related research: 
responsibility for contaminated lands, 
and environmental impact assessment 
and the role of the court in promoting 
sustainable development. 


The problem of contaminated lands in 
Canada is worse than generally realized, 
and existing federal laws regarding liabil- 
ity for clean-up costs are, in many cases, 
more cumbersome than necessary. A 
research study was prepared, making an 
exhaustive examination of national and 
international legislation on civil responsi- 
bility for contamination, with recommen- 
dations for a comprehensive approach to 
dealing with contaminated lands and 
those who should be liable for their recla- 
mation. In March, these recommenda- 
tions were considered by our Advisory 
Group of Experts on Environmental Law. 
Their observations and those of the Com- 
mission are being incorporated into a 
revised version of the study. 


Sustainable development is an idea 
whose time has come. Rarely has a phil- 
osophical approach of this kind met with 
such rapid, international acceptance. Our 
study on sustainable development is 
premised on the notion that the first stage 
of environmental sustainability is plan- 
ning in the form of environmental impact 
assessment. Issues being examined 
include what should be assessed and by 
whom, the influence that such assess- 
ment should have on development and 
the role of the court as overseer of these 
matters. 
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Administrative Law Project 


The Commissioner responsible for the 
Administrative Law Project is Mr. John 
P. Frecker. Dr. Patrick Robardet is the 
Project Co-ordinator and is responsible 
for the supervision and direction of 
research. 


In line with the theme for 1987-88, 
bridging the gap between law and admin- 
istration, work on the reform and con- 
struction of federal administrative law 
increasingly focused on making direct 
contributions to improve government 
operations generally. 


Our broad approach to policy implemen- 
tation, based on the large number of 
measures available for compliance, has 
been reflected in many facets of our 
ongoing work. 


In the matter of statutory offences, the 
Commission has continued its close co- 
operation with the federal Department of 
Justice and has maintained its commit- 
ment to planning and organizing joint ini- 
tiatives with officials of the Department 
of Justice. In particular, joint research 
was undertaken and fruitfully advanced 
on the topic of the use of non-criminal 
sanctions and offences in the area of 
compliance with public policy. The Com- 
mission participated in the preparation of 
a joint paper, entitled For a Model of 
Regulatory Offences, with the Compli- 
ance Project of the Department of Jus- 
tice, which included a proposed regime 
of administratively imposed penalties and 
a summary proceedings code for treating 
non-criminal sanctions in the area of 
regulatory violations. 
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Furthermore, work on environmental 
mediation, which was the topic of a pre- 
liminary report submitted to the Com- 
mission before the end of the 1988-89 
fiscal year, has advanced considerably. 


Within the perspective developed by 
Working Paper 51, Policy Implementa- 
tion, Compliance and Administrative 
Law (1986), work has progressed on 
developing a framework for federal 
inspections under the broad notion of 
administrative policing. A draft Working 
Paper entitled Administrative Policing: Its 
Nature and Authorization, which was 
discussed at a formal consultation in May 
1989, has been revised. It now forms a 
new draft Working Paper entitled Admin- 
istrative Policing: Some Unifying Ideas, 
and purports to define general principles 
designed to guide the statutory and mana- 
gerial execution of the policing function 
entrusted to many federal public offi- 
cials. Finally, the preparation of institu- 
tional profiles of a large number of 
federal inspectorates has been finalized. 
The Commission plans to make these 
available in a special monograph entitled 
Administrative Policing: Some Federal 
Inspectorates. This document will inform 
federal officials and the general public 
about commonalities within government 
units sharing administrative policing 
roles. It is designed primarily for distri- 
bution within those government units that 
perform a policing role. 


Jur concern with policy implementation 
as led us to inquire further into the 
ictual use of governing instruments. 
‘inancial incentives form part of the 
nstruments used by government to 
ichieve its objectives and influence indi- 
jidual behaviour. Extensive work was 
onducted on this topic during 1989-90. 
This included the planning of a sympo- 
ium on federal financial incentives to be 
eld in Calgary in October 1990, under 
he joint sponsorship of this Commission 
ind the Canadian Institute of Resources 
aw and the Faculty of Law at the Uni- 
ersity of Calgary. In addition, a first 
raft of a paper entitled The Legal 
‘ramework for the Administration of 
‘ederal Financial Incentives was com- 
leted in December 1989. A short 
evised version, entitled Federal Finan- 
tal Incentives: The Case for Better Legal 
tructure, was circulated to the Calgary 
ymposium Steering Committee mem- 
ers in April 1990. This paper is 
esigned to serve as a leading back- 
round piece for discussions at the 
ymposium. 
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Finally, we have been accumulating some 
background material on the topic of inter- 
governmental agreements in the context 
of government regulation. In our system 
of co-operative federalism and shared 
jurisdictional responsibilities between the 
federal and the provincial levels of gov- 
ernment, agreements between those 
levels have become a major tool for 
achieving national public policy objec- 
tives. This spirit is reflected in the first 
paper which this Commission has asked 
the Canadian Institute of Resources Law 
(CIRL) at the University of Calgary to 
prepare on the topic of intergovernmental 
agreements. Beyond the more general 
constitutional dimensions discussed in 
this CIRL paper, intergovernmental 
agreements deal as well with many 
issues, including the sharing between 
public institutions of responsibilities for 
resource management, and agreements 
entered into by governments and private 
firms. The CIRL paper, entitled Intergov- 
ernmental Agreements in the Canadian 
Regulatory Process, was received at the 
end of March 1990. 


As we mentioned earlier, on December 
6, 1989, we presented a brief to the 
House of Commons Legislative Commit- 
tee on Bill C-38, An Act to amend the 
Federal Court Act, the Crown Liability 
Act, the Supreme Court Act and other 
Acts in consequence thereof. The Com- 
mission is also carrying out a study on 
the composition and jurisdiction of the 
Federal Court. We regard this work as 
the beginning of the next round of Fed- 
eral Court reform and, in our brief on 
Bill C-38, we had cautioned that it 
should in no way delay passage of that 
Bill. 


[ROP SISO Fe X] 


Papers and commentaries presented at the 
national conference co-sponsored by the 
Commission and the Faculty of Law of 
the University of Toronto and held in 
1988 in Toronto on the topic ‘‘Law and 
Leviathan: The Administrative Law Chal- 
lenge in the 1990’s’’ will soon be pub- 
lished in a special volume of the 1990 
University of Toronto Law Journal. 


Over the past year, research continued to 
focus on the liability of the Crown. 
Issues examined by the Commission go 
far beyond those addressed in Bill C-38, 
an important piece of legislation already 
referred to. Consideration has been given 
to the justifications for, and the conse- 
quences of, the creation of a liability 
regime for the federal Crown which 
would not be based on torts caused by 
government action and officials. Ideas 
have been discussed in a position paper 
which, in its most recent draft, was sub- 
mitted to the Commission in March 
1990. As well, the Commission has 
closely followed and co-operated with the 
Ontario Law Reform Commission, which 
has now published its Report on the Lia- 
bility of the Crown. 


Research on the limitation periods in 
federal law was completed in February 
1990. An additional report on the law of 
limitations in Quebec has been submitted 
to us. Progress on finalizing this study 
for publication as a Working Paper has 
been made according to our plans. The 
1988 Supreme Court decision in Clark v. 
Canadian National Railway Co., [1988] 
2 S.C.R. 680, has clarified some old 
difficulties in working towards a set of 
simple principles to streamline federal 
limitations. 


The studies on Administrative Appeals 
and the Federal Ombudsman, announced 
in our Fifteenth Annual Report 1985- 
1986, are at different stages of comple- 
tion. Options about an approach to 
reforming administrative appeals were 
considered in a research protocol submit- 
ted to us in 1989-90. 


Study on a proposal for the creation of an 
office of Federal Ombudsman is pro- 
gressing, with a publication being 
planned for the near future. 


With respect to the study on the practices 
and procedures of the Immigration 
Appeal Board, the Commission has mon- 
itored the operations of the new Immigra- 
tion and Refugee Board put in place in 
January 1989. This task has been two- 
fold. First, an academic paper, to be pub- 
lished as a review article, was prepared 
during the year on refugee determination 
legislation. We expect it to be completed 
before the end of the current year. Sec- 
ondly, as planned, the Commission has 
conducted systematic research into the 
operation of the new Immigration and 
Refugee Board during the second half of 
1989-90. Interviews and survey question- 
naires were administered to various 
stakeholders in the refugee process (IRB 
members, refugee hearing officers, 
immigration adjudicators, private coun- 
sel). As well, information was gathered 
by direct observation at hearings in four 
regions. The Commission believes that 
this important research will lead to a bet- 
ter understanding of how law is applied 
daily by officials and will enable it to 
draw concrete conclusions and make 
recommendations on the functioning of 
the new Board. 
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On the expectation that the efficiency and 
fairness of the action of federal depart- 
ments and agencies can be improved, the 
Commission is continuing its research 
into administrative procedures and deci- 
sion making. In August 1989, a seminar 
dealing with federal legislation on admin- 
istrative procedure was held jointly with 
the Administrative Law Section of the 
Canadian Bar Association in Vancouver. 
That joint meeting provided an opportu- 
nity to discuss Systematization of 
Decision Making, a paper specifically 
prepared for the event. With the help of 
consultants in the field of public adminis- 
tration, we have started additional work 
on the place of legal culture and values in 
the bureaucracy, examining both the 
development of legal principles internally 
within the administrative system and the 
need for a more systematized approach to 
such development. A short draft discus- 
sion paper is expected in the fall of 1990. 
It will be one of several papers being pro- 
duced internally for discussion at the next 
annual seminar held jointly with the 
Administrative Law Section of the Cana- 
dian Bar Association in October 1990. 


Throughout the year, administrative law 
consultants intervened with federal agen- 
cies to further the cause of law reform 
and the reform of administrative action. 
They also made presentations or attended 
seminars and workshops on topics such 
as administrative policing reform (Inter- 
departmental Committee on Law 
Enforcement Management, Ottawa, June 
and October 1989), the role of the public 
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in environmental protection (Waterloo 
Conference, August 1989), policy imple 
mentation and policing (Conference on 
Ethics and Technology , University of 
Guelph, October 1989), environmental 
law and policy for the 1990s (Edmontor 
October 1989), judicial review of errors 
of fact (Conference of the Association 
des juristes d’expression francaise de 
l’Ontario, Toronto, November 1989), tk 
creation of a federal ombudsman (Cana- 
dian Ombudsmen Conference, Quebec, 
November 1989), contract research poli 
cies (Association des professeurs de dro 
du Québec, Orford, Que., April 1990), 
Federal Court reform (Société de droit 
administratif du Québec, Montreal, Mai 
1990) and administrative procedure 
(Sixth Annual Conference of Canadian 
Administrative Tribunals, Ottawa, May 
1990). 


The Commission seeks to involve the 
public in its decision-making process 
through formal and informal consulta- 
tions. We believe that the more we can 
encourage people, whether professionals 
or members of the general public, to dis- 
cuss their ideas about law and principles 
of law, the greater will be their awareness 
of approaches to law reform and the 
greater will be the opportunity for effec- 
tive change in the way law affects indi- 
viduals. The Commission has organized 
public meetings on issues such as the 
physical discipline of children by parents 
and teachers, wife battering, vandalism 
and violence in sports. We also consult 
regularly with judges from all jurisdic- 
tions, the police, defence lawyers, Crown 
prosecutors, law professors and other 
specialized groups and individuals. We 
receive valuable advice from these 
groups and individuals, and their contri- 
bution is an essential element in the 
development of our recommendations to 
Parliament. 
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CONSULTATIONS 


Regular Consultations 
Criminal Law and Procedure Projects 


As part of its involvement arising out of 
criminal law review, the Commission 
regularly consults with major interest 
groups. These include an advisory panel 
of judges from across Canada, a delega- 
tion of defence lawyers nominated by the 
Canadian Bar Association, chiefs of 
police, legal scholars chosen by the 
Canadian Association of Law Teachers 
and representatives from the federal and 
provincial governments. These consulta- 
tions enable the Commission to benefit 
from the advice of key players in the 
criminal justice system. 


This year, meetings were held in Vancou- 
ver and Ottawa. The topics discussed by 
the different groups, named below, dealt 
with the recodifying of sex crimes, sen- 
tencing, a unified criminal court, costs in 
criminal cases, draft legislation on arrest 
and bail, the sentencing procedure and 
immunity from prosecution. 
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Advisory Panel of Judges 


His Honour Judge J.R. Omer 
Archambault, 

Provincial Court of Saskatchewan, 

Prince Albert 


His Honour Judge Bernard Grenier, 
Court of Sessions of the Peace, Montreal 


His Honour Judge B.W. Lennox, 
Provincial Court of Ontario, Ottawa 


The Hon. Mr. Justice 
Angus L. Macdonald, 
Supreme Court of Nova Scotia, Halifax 


The Hon. Mr. Justice 

David C. McDonald, 
Court of Queen’s Bench of Alberta, 
Edmonton 


His Honour Judge Norman J. Nadeau, 
Provincial Court of Ontario, Barrie 


The Hon. Mr. Justice Wallace T. Oppal, 
Supreme Court of British Columbia, 
Vancouver 


His Honour Judge Robert D. Reilly, 
Provincial Court of Ontario, Kitchener 


The Hon. Mr. Justice 
Melvin L. Rothman, 
Court of Appeal of Quebec, Montreal 


The Hon. Mr. Justice Calvin F. Tallis, 
Court of Appeal of Saskatchewan, 
Regina 


The Hon. Mr. Justice André Trotier, 
Superior Court of Quebec, Montreal 
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A consultation with the Advisory Panel of Judges held in Ottawa: from left to right, 
Commissioner John Frecker, Ms. Rosalie S. Abella, the Hon. Messrs. Justice David C. 


McDonald, Melvin L. Rothman, André Trotier and Angus L. Macdonald, Mr. Mark Edwards 
and His Honour Judge J.R. Omer Archambault. 


Canadian Bar Association 
Representatives 


Richard C. Peck, Q.C., Vancouver 
Joel E. Pink, Q.C., Halifax 
Donald J. Sorochan, Vancouver 


Canadian Association of Chiefs of Police 
Representatives 


Guy Lafrance, 
Montreal Urban Community 


Staff Sergeant John Lindsay, 
Edmonton Police Force 


Chief Collin Millar, 
Hamilton-Wentworth Regional Police 


Chief Herbert Stephen, 
Winnipeg Police Department 


Canadian Association of Law Teachers 
Representatives 


Professor Bruce Archibald, 
Dalhousie University 


Professor Winifred H. Holland, 
University of Western Ontario 


Professor Anne Stalker, 
University of Calgary 


Professor Donald R. Stuart, 
Queen’s University 


Professor Louise Viau, 
University of Montreal 
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Federal/Provincial Government 
Representatives 


Adeline Bowland, 
Department of Justice, Ottawa 


Gordon S. Gale, Q.C.., 
Department of the Attorney-General, 
Nova Scotia 


Daniel Grégoire, 
Department of Justice, Quebec 


Richard Hubley, Q.C., 
Crown Attorney’s Office, 
Prince Edward Island 


Greg Lawlor, 
Department of Justice, Manitoba 


Howard Morton, Q.C., 
Ministry of the Attorney-General, 
Ontario 


Richard Mosley, 
Department of Justice, Ottawa 


Daniel C. Préfontaine, Q.C.., 
Department of Justice, Ottawa 


Carol Snell, 
Department of Justice, Saskatchewan 


Edwin A. Tollefson, Q.C., 
Department of Justice, Ottawa 


Michael Watson, 
Department of the Attorney General, 
Alberta 


Stuart J. Whitley, Q.C., 
Department of Justice (Attorney 
General’s Office), Manitoba 


David L. Winkler, 
Ministry of the Attorney General, 
British Columbia 


Protection of Life Project 


This year, the Protection of Life Project 
established two permanent advisory 
groups, one in health law and the other in 
environmental law. They are comprised 
of leading national and international 
experts in their respective fields, coming 
from the ranks of practitioners of law 

and medicine, university academics, 
government and industry. 


A consultation on health law was held in 
Montreal during November. Two papers 
were considered by the group, whose 
members are listed below. A Study Paper 
entitled Medically Assisted Procreation 
was co-authored by Anne Marcoux, 
Laura Arbour, Professor Marc Gold, Pro- 
fessor Edward W. Keyserlingk, Professor 
Suzanne Nootens and Isabelle Panisset. 
Another Study Paper, Procurement and 
Transfer of Human Tissues and Organs, 
was written by Derek Jones and Barry 
Hoffmaster. 


Advisory Group of Experts on Health 
Law 


Professor R. Alta Charo, 
University of Wisconsin 


Ms. Laura T. Arbour, 
Hamilton, Ontario 


Professor Donald G. Casswell, 
University of Victoria 


Professor Edith Deleury, 
Laval University 


Professor Bernard M. Dickens, 
University of Toronto 


Dr. John B. Dossetor, 
University of Alberta 


Law 
Reform 


Commission 


of 


Canada 


Mr. Hubert Doucet, 
Saint Paul University 


Dr. Benjamin Freedman, 
McGill University 


Professor Marc Gold, 
York University 


Professor Barry Hoffmaster, 
Dorchester, Massachusetts 


Professor E.W. Keyserlingk, 
McGill University 


The Hon. Mr. Justice Horace Krever, 
Supreme Court of Ontario, Toronto 


Dr. Abbyann Lynch, 

Westminster Institute for Ethics and 
Human Values, 

London, Ontario 


Ms. Judith N. Miller, 
Royal College of Physicians and 
Surgeons, Ottawa 


Dr. Hans Mohr, 
Howe Island, Ontario 


Mr. Patrick A. Molinari, 
University of Montreal 


Professor Suzanne Nootens, 
University of Sherbrooke 


Professor Monique Ouellette, 
University of Montreal 


The Hon. Madam Justice Ellen I. Picard, 
Court of Queen’s Bench of Alberta, 
Edmonton 


Professor Arthur Schafer, 
University of Manitoba 


Dr. John Watts, 
McMaster University 


Professor Earl Winkler, 
University of British Columbia 
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A consultation on environmental law was 
held in Ottawa during March to consider 
a Study Paper on Responsibility for Con- 
taminated Lands, prepared by Dianne 
Saxe, a former Ontario Crown attorney 
with the Ontario Ministry of the Environ- 
ment. Members of the Advisory Group 
are as follows: 


Advisory Group of Experts 
on Environmental Law 


Mr. Robert Bissonet, 
Department of the Environment, Quebec 


Professor Marie-Ann Bowden, 
University of Saskatchewan 


Ms. Beverley Chomyn, 
Department of Indian Affairs and 
Northern Development, Ottawa 


Professor Donald Dewees, 
University of Toronto 


Professor Paul Emond, 
York University 


Mr. Gilles Favreau, 
Canadian Bar Association 


Ms. Mary Gade, 
U.S. Environmental Protection Agency 


Professor Maryse Grandbois, 
University of Quebec in Montreal 


Professor Jack Knetsch, 
Simon Fraser University 


Mr. Mohan A. Prabhu, 
Department of Justice, Ottawa 


Mr. John Z. Swaigen, 
Metro Toronto Legal Department 


Ms. Donna G. Tingley, 
Alberta Environmental Law Centre, 
Edmonton 


Professor David L. VanderZwaag, 
Dalhousie University 


Mr. Hajo Versteeg, 
Pesticide Registration Review, Ottawa 


Dr. Greg Weary, 
Lavalin Environment Inc., Montreal 
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Special Consultations 


The category referred to as special con- 
sultations describes specific consultative 
events held with groups, institutions or 
professionals who are concerned with the 
work of the Commission. 


International Conference on Criminal 
Code Reform (Criminal Law) 


This year, the Commission participated 
in an international conference on 
Criminal Code Reform sponsored by the 
Society for the Reform of the Criminal 
Law. Mr. Justice Linden, President of the 
Commission, chaired the conference, 
held in Washington, D.C., from January 
21 to 25, 1990. This meeting brought 
together nearly 200 lawyers, judges, 
legislators and academics from 15 
countries to discuss criminal code 
reform. Representatives for Australia, 
Canada, England and Wales, Finland, 
France, Israel, New Zealand, Nigeria, 
West Germany, the West Indies, the 
United States and the Soviet Union came 
together in plenary sessions, seminars 
and workshops to exchange ideas on 
topics such as codifying general 
principles, sentencing, criminal 
procedure, homicide, sexual assault and 
abortion. 
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The Commission received many 
compliments from distinguished 
participants on its proposed Criminal 
Code. Professor Herbert Wechsler, the 
drafter of the American Model Penal 
Code, commented that ‘‘[t]he [proposed] 
Canadian Code is one of the best 
undertaken in the common law world — 
in many respects an improvement over 
the Model Penal Code.’’ The Honourabl 
Dick Thornburg, Attorney General of the 
United States, in an address to the 
delegates at a luncheon commented that 
the Commission’s Code “‘[is] of 
considerable elegance and simplicity.”’ 


The Honourable Doug Lewis, the then 
Minister of Justice and Attorney Genera 
of Canada, in an address to the delegate: 
at a dinner, applauded the Commission’s 
work, stating: ‘‘We in Canada are proud 
of the work of the Law Reform 
Commission ....’” He went on to 
announce that he ‘‘will be inviting the 
Standing Committee on Justice and the 
Solicitor General to undertake a study 0 
the General Part of the Code with a viev 
to making recommendations for the 
development of a new General Part.”’ 


Professor Ian Dennis of University 
College, London, commented: ‘(The 
Commission’s draft Code] is regarded a: 
a document of major constitutional 
importance. It aspires to express 
fundamental principles and to set forth 
moral values. The preference is for 
generality rather than detail, and for 
principle rather than pragmatism.”’ 


Women’s Perspectives on the Reform of 
Sex Crimes (Substantive Criminal Law) 


On November 17, 1989, the Commission 
held a special one-day consultation 
session called, ‘‘Women’s Perspectives 
on the Reform of Sex Crimes.’’ This 
consultation brought together a group of 
judges, lawyers, law professors and 
representatives of women’s organizations 
who analysed and commented on a 
preliminary paper dealing with sex 
crimes. The participants were: 


Professor Amy Bartholomew, 
Carleton University 


Professor Shannon Bell, 
York University 


Professor Christine L.M. Boyle, 
Dalhousie University 


Ms. Ginette Busque, 
Canadian Advisory Council on the Status 
of Women, Ottawa 


Mrs. Marie Cameron, 
The Catholic Women’s League of Canada, 
Winnipeg 


Professor T. Brettel Dawson, 
Carleton University 


Mrs. Eleanor Field, 
United Church Women, 
North Gower, Ontario 


Ms. Sam Gale, 
Women against Violence against Women, 
Rape Crisis Centre, Vancouver 


Professor Winifred H. Holland, 
University of Western Ontario 


Ms. Gwen Landolt, 
REAL Women, Toronto 


Professor Thelma MacCormack, 
York University 


Ms. Patricia Marshall, 
Metro Action Committee on Public Violence 
against Women and Children, Toronto 
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Ms. Helena Orton, 
Women’s Legal Education and Action Fund, 
Toronto 


Her Honour Judge Sandra E. Oxner, 
Provincial Court of Nova Scotia, Halifax 


The Hon. Madam Justice 

Patricia Mathi Ida Proudfoot, 
Supreme Court of British Columbia, 
Vancouver 


Professor Anne Stalker, 
University of Calgary 


Mrs. Gloria Strom, 
National Council of Jewish Women 
of Canada, Toronto 


Ms. Nicole Tellier, 
National Association of Women and the Law, 
Ottawa 


Professor Louise Viau, 
University of Montreal 


Canadian Advisory Council on 
Biomedical Ethics (Protection of Life) 


In June, the Protection of Life Project 
held a one-day meeting in Montreal to 
discuss what was at that time a proposed 
Study Paper entitled Toward a Canadian 
Advisory Council on Biomedical Ethics. 
A broad spectrum of expertise was 
brought to bear on this topic, including 
leading thinkers in law, theology, ethics 
and nursing. The participants were: 


Professor Edith Deleury, 
Laval University 


Professor Guy Durand, 
University of Montreal 


Mr. Glenn G. Griener, 
Joint Faculties Bioethics Project, 
University of Alberta 


Professor Edward W. Keyserlingk, 
McGill University 
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Ms. Pat McLean, 
Canadian Nurses Protective Society, Ottawa 


Professor Patrick A. Molinari, 
University of Montreal 


Professor Suzanne Nootens, 
University of Sherbrooke 


Professor Monique Ouellette, 
University of Montreal 


Professor Arthur Schafer, 
University of Manitoba 


Dr. John Williams, 
Centre for Bioethics, 
Clinical Research Institute of Montreal 


Dr. John Watts, 
McMaster University 


The Commission wishes to thank all our 
consultants for donating their time and 
contributing so generously to the cause of 
law reform. 
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CO-OPERATION WITH OTHER INSTITUTIONS 


During the course of the last year, the 
Commission continued to co-operate with 
many other institutions involved in law 
reform. We continued our co-operation 
with the two legal departments of the 
federal government — the Department of 
Justice and the Department of the Solici- 
tor General of Canada — and provincial 
governmental officials. We maintained 
contact with the House of Commons 
Standing Committee on Justice and the 
Solicitor General. 


We remained in contact with the Cana- 
dian Judicial Council, the Canadian 
Judges Conference, the Canadian Insti- 
tute for the Administration of Justice, the 
John Howard Society and the Canadian 
Criminal Justice Association. 


Our close co-operation continued with 
other Canadian law reform agencies and 
similar bodies around the world. The 
newsletter, Law Reform, containing news 
from the various law reform bodies in 
Canada and abroad was continued. We 
attended the meeting of the Law Reform 
Conference of Canada. 


We have maintained close ties with the 
Society for the Reform of the Criminal 
Law. This year the President of the Com- 
mission acted as Chairman of the Fourth 
Annual Meeting, held in Washington, 
D.C., from January 21 to 25, 1990 (see 
page 24). 


As in other years, the Commission 
worked closely with the Canadian Bar 
Association. We reported, as is our cus- 
tom, to both the mid-winter meeting and 
the annual meeting. 
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The Commission continued its close 
association with the Canadian Associa- 
tion of Law Teachers (CALT), participé 
ing in the organization of its annual 
meeting in Victoria, B.C., and consult- 
ing with the criminal law and administr. 
tive law teachers at that time. We 
maintain a summer research intern pro- 
gram, and have a contact person in eack 
Canadian law school. This year, the 
CALT-LRC Award for outstanding con- 
tribution to legal research and law refon 
went to Professor Michael Trebilcock o: 
the University of Toronto. 


[he operations of the Commission are 
he responsibility of the Secretary of the 
Commission, who is its ranking public 
servant. He is assisted by the Director of 


Jperations. 


Meetings 


Activities continued again this year at a 
risk pace. The Commission held fifteen 
ormal meetings. 


Regional Operations 


Nithin a year of its establishment, the 
Sommission had opened a Quebec 
egional office, located in Montreal. This 
resence in the civil law province has 
roved invaluable to the Commission in 
he fulfilment of its statutory responsibil- 
ty to reflect ‘‘the distinctive concepts 

nd institutions of [both] the common 

aw and civil law legal systems in 

‘anada, and the reconciliation of differ- 
nces and discrepancies in the expression 
nd application of the law arising out of 
ifferences in those concepts and institu- 
ions; ....’’ (Law Reform Commission 
ct, paragraph 11(b)). The Commission 
s well attuned to the thinking and aspira- 
ions of the legal community and the 
eneral public in Quebec. 
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ADMINISTRATION 


Official Languages Policy 


The Commissioner of Official Languages 
recognized the excellent record of the 
Law Reform Commission in the applica- 
tion of the official languages policy, and 
to this effect the Commission has 
received tributes from him which indicate 
‘‘consistently high achiever.’’ The Com- 
mission intends to maintain its record. 


Translation 


The Commission wishes to express its 
gratitude to the translators with the 
Department of the Secretary of State 

and to the free-lance translators of the 
Commission’s publications. In particular, 
we would like to thank Ms. Michéle Ali, 
Ms. Marcelle Gendron and Ms. Ghislaine 
Poitras of the Translation Bureau as well 
as Mr. Pierre Ducharme, for their out- 
standing work over the fiscal year. 
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Library 


The library of the Law Reform Commis- 
sion maintains a core collection of Cana- 
dian and foreign legal materials and 
publications of other law reform bodies 
around the world. Books and documents 
in other fields are acquired as needed, 
depending on the priorities of the Com- 
mission’s projects. The library provides 
reference and inter-library loan services 
to support the needs of its researchers. 


Personnel 


During the fiscal year ending March 31, 
1990, the personnel strength of the Com- 
mission varied according to seasonal and 
functional factors. The Commission used 
the services of research consultants for 
varying lengths of time during that period 
(see Appendix G at page 45). They were 
retained on a contractual basis in accord- 
ance with subsection 7(2) of the Law 
Reform Commission Act. All of the sup- 
port staff, with the occasional exception 
of temporary office assistants, are public 
servants. The Commission this year used 
its 36 authorized person-years. 


We also wish to acknowledge the 
invaluable assistance given to us by 
certain temporary employees who are not 
included in the person-year figure. 
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Information Services General Administration 

Over 250 articles and editorials on the Included under this heading are: informa- 
Commission’s publications were pub- tion and library service; mail and records 
lished in the print media. The electronic management; material, property and tele- 
media conducted and aired over 100 communications management; text pro- 
broadcasts, including interviews with cessing and secretarial services; printing 
commissioners and consultants. and duplicating services; and personnel 


services and contract administration. 


Finances 


The Commission was allotted a budget of 
$4,834,000 for the 1989-90 fiscal year. 
Of that amount, $4,763,667 (98.5%) was 
spent by the organization in the course of 
doing business. (Please refer to the table 
below for the budget breakdown. Figures 
are still subject to final audit.) 


FISCAL YEAR 1989-90 


$ $ 
Operating Budget 4,834,000 
Expenditures by Standard Object* 
Ol Personnel Salaries & Wages 2,013,788 
02 Transportation & Communications 424,516 
03 Information 211,784 
04 Professional & Special Services L716 
05 Rentals 46,729 
06 Purchased Repair & Upkeep 20,838 
07 Materials & Supplies 149,791 
09 Furniture & Equipment 182,482 
12 Other Expenditures 122 
TOTAL 4,763,667 4,763,667 
Amount unspent 70,333 


* Figures supplied by Supply and Services Canada 
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During the year under review, we were 
pleased to receive the following visitors 
at the Commission: 


Ms. Rosalie S. Abella, President, 
Law Reform Commission of Ontario, 
Toronto 


Professor A.A. Adeyemi, 
Department of Public Law, 
University of Lagos, Nigeria 


Professor Koichi Bai, 
School of Medicine, 
Kitasato Institute, Japan 


Professor Larry A. Bakken, 
Hamline University School of Law, 
St. Paul, Minnesota 


Professor Jean-Philipe Colson, 
Faculty of Law, 
University of Montpellier, France 


The Honourable Justice Sotonye Denton, 
High Court of Justice, Nigeria 


Justice Elizabeth Evatt, A.O., President, 
Law Reform Commission of Australia, 
Sydney, Australia 


Dr. Kazumasa Hoshino, Chairman, 
Medical Ethics Committee, 
Kyoto University, Japan 


Mr. Friederich-Adolf Jahn, M.P., 
Federal Republic of Germany 


Sir Kenneth Keith, Deputy President, 
Law Commission, New Zealand 


Mr. Arthur C.I. Mbanejo, 
Pro-Chancellor, 

Obafemi Awolowo University, 

lle-Ife, Nigeria 
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VISITORS 


Mr. John McGreevy, 
John McGreevy Productions, Toronto 


Mr. Alberto Hernandez Mon, President, 
Administrative Reform Commission, 
Colombia 


Professor Takashi Narushima, 
Niigata University, Japan 


Professor Jean Pradel, 

Director of the Institut de sciences 
criminelles de Poitiers, 

University of Poitiers, France 


Professor Katsumi Sawada, 
Niigata University, Japan 


Professor Tan Sook Yee, 
Faculty of Law, 
National University, Singapore 


His Excellency Jaime Vidal, 

Ambassador of Colombia and Professor 
of Constitutional and Administrative 
Law, Colombia 


PO eS a sR 


The Reports, along with the response of 
Parliament and other institutions to our 
recommendations, are listed below. 


1. Evidence (1975). 115 pp. 

Canadian Charter of Rights and Freedoms, 
Constitution Act, 1982, Part I of Schedule B, 
Canada Act 1982, c. 11 (U.K.), s. 24(2) 
(Code s. 15). 


Bill S-33, An Act to give effect, for Canada, 
to the Uniform Evidence Act adopted by the 
Uniform Law Conference of Canada, first 

reading November 18, 1982, Senator Olson. 


Young Offenders Act, S.C. 1980-81-82-83, 
c. 110 (Code ss. 16, 26, 51). 


An Act to enact the Access to Information Act 
and the Privacy Act, to amend the Federal 
Court Act and the Canada Evidence Act, and 
to amend certain other Acts in consequence 
thereof, S.C. 1980-81-82-83, c. 111 (Code 
ss. 43(4), 89(c)). 


An Act to amend the Criminal Code in rela- 
tion to sexual offences and other offences 
against the person and to amend certain other 
Acts in relation thereto or in consequence 
thereof, S.C. 1980-81-82-83, c. 125 (Code 

s. 88(b)). 


2. Guidelines — Dispositions and Sen- 
tences in the Criminal Process (1976). 
71 pp. 

Young Offenders Act, S.C. 1980-81-82-83, 

©. JMOL 


Publication of a policy paper by the Govern- 
ment of Canada, Sentencing (February 1984). 


An Act to amend the Criminal Code (victims 
of crime), S.C. 1988, c. 30. 
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APPENDICES 


APPENDIX A 
REPORTS TO PARLIAMENT 


Proposed Amendments to the Parole Act and 
the Penitentiary Act, the Solicitor General of 
Canada, August 16, 1988. 


Bill C-155, An Act to amend the Criminal 
Records Act, first reading August 25, 1988, 
the Solicitor General of Canada. 


Bill C-154, An Act to establish the office of 
the Correctional Investigator, first reading 
August 25, 1988, the Solicitor General of 
Canada. 


3. Our Criminal Law (1976). 42 pp. 
Publication of a policy paper by the Govern- 
ment of Canada, The Criminal Law in Cana- 
dian Society (August 1982). 


Criminal Law Amendment Act, 1985, 
S.C. 1985, c. 19 (repeal of Code ss. 423(2) 
(conspiracy) and 253 (venereal diseases)). 


Report of the Special Committee on Pornog- 
raphy and Prostitution (Paul Fraser, Chair- 
man), Pornography and Prostitution (1985). 


4. Expropriation (1976). 38 pp. 
An Act to amend the National Energy Board 
Act, S.C. 1980-81-82-83, c. 80. 


5. Mental Disorder in the Criminal Process 
(1976). 53 pp. 

Proposed Amendments to the Criminal Code 

(mental disorder), the Minister of Justice, 

June 23, 1986. 


6. Family Law (1976). 73 pp. 

Publication by the Department of Justice of a 
booklet entitled Divorce Law in Canada: 
Proposals for Change (1984). 


An Act to amend the Divorce Act, S.C. 1986, 
Cas 


fe 895 RSi 49). #0 015 29. GO A) 


Divorce Act, 1985, S.C. 1986, c. 4. 


7. Sunday Observance (1976). 63 pp. 
R. v. Big M Drug Mart, [1985] 1 S.C.R. 295 


8. The Exigibility to Attachment of Remu- 
neration Payable by the Crown in Right 
of Canada (1977). 5 pp. 

Garnishment, Attachment and Pension Diver 

sion Act, S.C. 1980-81-82-83, c. 100, s. 5. 


9. Criminal Procedure — Part I: Miscella 

neous Amendments (1978). 27 pp. 
Criminal Law Amendment Act, 1985, S.C. 
1985, c. 19 (Code ss. 464, 485(2) and (3), 
486, 491, 495, 553.1, 574(5)). 


10. Sexual Offences (1978). 56 pp. 

An Act to amend the Criminal Code in rela- 
tion to sexual offences and other offences 
against the person and to amend certain othe 


Acts in relation thereto or in consequence 
thereof, S.C. 1980-81-82-83, c. 125. 


An Act to amend the Criminal Code and the 
Canada Evidence Act, S.C. 1987, c. 24. 


An Act to amend the Criminal Code (victims 
of crime), S.C. 1988, c. 30. 


11. The Cheque: Some Modernization 
(1979). 42 pp. 

Bill C-19, An Act to amend the Criminal 

Code ..., first reading February 7, 1984, 

the Minister of Justice. 


12. Theft and Fraud (1979). 60 pp. 
Bill C-19, An Act to amend the Criminal 
Code ..., first reading February 7, 1984, 
the Minister of Justice. 


13. Advisory and Investigatory Commis- 
stons (1980). 48 pp. 

Under consideration by the Department of 

Justice. 


14. Judicial Review and the Federal Court 
(1980). 57 pp. 

An Act to amend the Federal Court Act ..., 

mee. 1990, c. 8. 


15. Criteria for the Determination of 
Death (1981). 35 pp. 

Under consideration by the Department of 

Justice. 


16. The Jury (1982). 86 pp. 
Criminal Law Amendment Act, 1985, S.C. 
1985, c. 19 (Code ss. 554(1), 560(1)). 


17. Contempt of Court (1982). 67 pp. 
Bill C-19, An Act to amend the Criminal 
Code ..., first reading February 7, 1984, 
the Minister of Justice. 


18. Obtaining Reasons before Applying for 
Judicial Scrutiny — Immigration 
Appeal Board (1982). 21 pp. 

Under consideration by the Department of 

Justice. 


19. Writs of Assistance and Telewarrants 
(1983). 110 pp. 

Criminal Law Amendment Act, 1985, 

me. 1985, c. 19. 


20. Euthanasia, Aiding Suicide and Cessa- 
tion of Treatment (1983). 35 pp. 

Under consideration by the Department of 

Justice. 


21. Investigative Tests: Alcohol, Drugs and 
Driving Offences (1983). 33 pp. 

Criminal Law Amendment Act, 1985, 

me. 1985, c. 19. 


22. Disclosure by the Prosecution (1984). 
36 pp. 

Under consideration by the Department of 

Justice. 
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23. Questioning Suspects (1984). 25 pp. 
Publication entitled Report to the Attorney 
General by the Police Commission on the Use 
of Video Equipment by Police Forces in Brit- 
ish Columbia (1986). 


24. Search and Seizure (1985). 78 pp. 
Criminal Law Amendment Act, 1985, 
S.C. 1985, c. 19: 


An Act to amend the Criminal Code, the Food 
and Drugs Act and the Narcotic Control Act, 
SiGTO8sece ole 


25. Obtaining Forensic Evidence: Investi- 
gative Procedures in Respect of the 
Person (1985). 45 pp. 

Under consideration by the Department of 

Justice. 

26. Independent Administrative Agencies 

(1985). 101 pp. 

Under consideration by the Department of 

Justice. 


27. Disposition of Seized Property (1986). 
76 pp. 

Criminal Law Amendment Act, 1985, 

S.C.1985,c7 19; 


An Act to amend the Criminal Code (victims 
of crime), S.C. 1988, c. 30. 


An Act to amend the Criminal Code, the Food 
and Drugs Act and the Narcotic Control Act, 
S:@al9s8s cen 


28. Some Aspects of Medical Treatment 

and Criminal Law (1986). 19 pp. 
Under consideration by the Department of 
Justice. 


LoS Bt 


29. Arrest (1986). 65 pp. 
Under consideration by the Department of 
Justice. 


30. Recodifying Criminal Law — Volume 1 
(1986). 117 pp. 

An Act to amend the Criminal Code (torture), 

S.C. 1987, c. 13 (Draft Code s. 35). 


31. Recodifying Criminal Law: Revised 
and Enlarged Edition of Report 30 
(1987). 213 pp. 

Bill C-291, An Act to amend the Criminal 

Code (duty to give assistance), first reading 

March 14, 1990, Mr. Kaplan. 


32. Our Criminal Procedure (1988). 56 pp. 
Under consideration by the Department of 
Justice. 


Although the recommendations contained 
in Working Papers are not final, from 
time to time they do have an impact on 
legislation. Some current examples 
include An Act to amend the Criminal 
Code [war crimes], the Immigration Act, 
1976 and the Citizenship Act, S.C. 1987, 
c. 37 (Working Paper 37, Extraterritorial 
Jurisdiction (1984)), the Canadian Envi- 
ronmental Protection Act, S.C. 1988, c. 
22 (Working Paper 44, Crimes against 
the Environment (1985)), Bill C-43, An 
Act respecting abortion (Working Paper 
58, Crimes against the Foetus (1989)) 
and An Act to amend the Criminal Code 
(arson), S.C. 1990, c. 15 (Working 
Paper 36, Damage to Property: Arson 
(1984)). 


1. The Family Court (1974). 55 pp. 


2. The Meaning of Guilt: Strict Liability 
(1974). 38 pp. 


3. The Principles of Sentencing and 
Dispositions (1974). 35 pp. 


4. Discovery (1974). 44 pp. 


Restitution and Compensation (1974). 
25 pp. (Bound with Working Paper 6.) 


6. Fines (1974). 30 pp. (Bound with 
Working Paper 5.) 


7. Diversion (1975). 25 pp. 
8. Family Property (1975). 45 pp. 
9. Expropriation (1975). 106 pp. 


10. Limits of Criminal Law: Obscenity: 
A Test Case (1975). 49 pp. 


11. Imprisonment and Release (1975). 
46 pp. 


24. 


Le 


26. 
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28. 
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APPENDIX B 
WORKING PAPERS 


Maintenance on Divorce (1975). 40 pp. 


Divorce (1975). 70 pp. 


The Criminal Process and Mental 
Disorder (1975). 61 pp. 


Criminal Procedure: Control of the 
Process (1975). 60 pp. 


Criminal Responsibility for Group 
Action (1976). 68 pp. 


Commissions of Inquiry: A New Act 
(STI) lp: 


Federal Court: Judicial Review (1977). 


54 pp. 


Theft and Fraud: Offences (1977). 
123 pp. 


Contempt of Court: Offences against the 
Administration of Justice (1977). 69 pp. 


Payment by Credit Transfer (1978). 
126 pp. 


Sexual Offences (1978). 66 pp. 


Criteria for the Determination of Death 


(1979). 77 pp. 


Sterilization: Implications for Mentally 
Retarded and Mentally Ill Persons 
(1979). 157 pp. 


Independent Administrative Agencies 
(1980). 212 pp. 


Medical Treatment and Criminal Law 
(1980). 136 pp. 


The Jury in Criminal Trials (1980). 
164 pp. 


Euthanasia, Aiding Suicide and Cessa- 
tion of Treatment (1982). 79 pp. 


The General Part: Liability and 
Defences (1982). 204 pp. 


30. 


Police Powers: Search and Seizure in 
Criminal Law Enforcement (1983). 
356 pp. 


Damage to Property: Vandalism (198: 
65 pp. 


Questioning Suspects (1984). 104 pp. 
Homicide (1984). 117 pp. 
Investigative Tests (1984). 166 pp. 
Defamatory Libel (1984). 99 pp. 


Damage to Property: Arson (1984). 
44 pp. 


Extraterritorial Jurisdiction (1984). 
210 pp. 


Assault (1984). 59 pp. 
Post-Seizure Procedures (1985). 77 p 


Legal Status of the Federal Administr 
tion (1985). 106 pp. 


Arrest (1985). 143 pp. 
Bigamy (1985). 32 pp. 


Behaviour Alteration and the Crimina 
Law (1985). 48 pp. 


Crimes against the Environment (198 
75 pp. 
Secondary Liability (1985). 53 pp. 


Omissions, Negligence and Endan- 
gering (1985). 42 pp. 


Electronic Surveillance (1986). 109 p 
Criminal Intrusion (1986). 25 pp. 
Crimes against the State (1986). 72 p 
Hate Propaganda (1986). 57 pp. 


Policy Implementation, Compliance ¢ 
Administrative Law (1986). 105 pp. 


9. 


61. 


Private Prosecutions (1986). 51 pp. 
Workplace Pollution (1986). 94 pp. 
Classification of Offences (1986). 
92 pp. 


The Charge Document in Criminal 
Cases (1987). 57 pp. 


Public and Media Access to the Criminal 
Process (1987). 106 pp. 


Compelling Appearance, Interim 
Release and Pre-trial Detention (1988). 
138 pp. 


Crimes against the Foetus (1989). 
106 pp. 


Toward a Unified Criminal Court 
(1989). 72 pp. 


Plea Discussions and Agreements 
(1989). 97 pp. 


Biomedical Experimentation Involving 
Human Subjects (1989). 69 pp. 
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APPENDIX C 


OTHER PAPERS PREPARED FOR THE LAW REFORM COMMISSION 


I. Published Studies, Study Papers, Background Papers and Conference Papers 


Administrative Law 


ie 


10. 


Anisman, Philip. A Catalogue of Dis- 
cretionary Powers in the Revised Stat- 
utes of Canada 1970 (1975). 1025 pp. 


The Immigration Appeal Board (1976). 
88 pp. 


Carriére, Pierre, and Sam Silverstone. 
The Parole Process: A Study of the 
National Parole Board (1977). 157 pp. 


Doern, G. Bruce. The Atomic Energy 
Control Board: An Evaluation of Regu- 
latory and Administrative Processes and 
Procedures (1977). 85 pp. 


Lucas, Alastair R. The National Energy 
Board: Policy, Procedure and Practice 
(1977). 216 pp. 


Mullan, David J. The Federal Court 
Act: Administrative Law Jurisdiction 
(1977). 117 pp. 


Issalys, Pierre, and Gaylord Watkins. 
Unemployment Insurance Benefits: A 
Study of Administrative Procedure in 
the Unemployment Insurance Commis- 
sion (1978). 342 pp. 


Seminar for Members of Federal 
Administrative Tribunals, April 5-7, 
1978. Speakers’ Remarks (1978). 
25 pp: 


Fox, David. Public Participation in the 
Administrative Process (1979). 174 pp. 


Franson, Robert T. Access to Informa- 
tion: Independent Administrative 
Agencies (1979). 80 pp. 


Issalys, Pierre. The Pension Appeals 
Board: A Study of Administrative Proce- 
dure in Social Security Matters (1979). 
360 pp. 


Janisch, H.N., A.J. Pirie, and W. Char- 
land. The Regulatory Process of the 
Canadian Transport Commission 
(1979). 151 pp. 


13: 


iey 


16. 


17 


18. 


20. 


21% 


pi), 


PRY. 


24. 


PEs 


26. 
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Seminar for Members of Federal 
Administrative Tribunals, March 19-22, 
1979. Selected Proceedings. Edited by 
C.C. Johnston (1979). 90 pp. 


Slayton, Philip. The Anti-dumping Tri- 
bunal (1979). 111 pp. 


Vandervort, Lucinda. Political Control 
of Independent Administrative Agencies 
(1979). 190 pp. 


Kelleher, Stephen. Canada Labour 
Relations Board (1980). 106 pp. 


Leadbeater, Alan. Council on Adminis- 
tration (1980). 88 pp. 


Seminar for Members of Federal 
Administrative Tribunals, March 1-12, 
1980, at Touraine, Quebec. Speakers’ 
Remarks and Excerpts from Discussion 
Periods. Edited by C.C. Johnston 
(1980). 156 pp. 


Eddy, Howard R. Sanctions, Compli- 
ance Policy and Administrative Law 
(1981). 141 pp. 


Johnston, Christopher C. The Canadian 
Radio-television and Telecommunica- 
tions Commission (1981). 144 pp. 


Slayton, Philip, and John J. Quinn. The 
Tariff Board (1981). 154 pp. 


Slatter, Frans. Parliament and Adminis- 
trative Agencies (1982). 154 pp. 


Frecker, John, Patrick Robardet, John 
Clifford, Daniel Mockle and Kernaghan 
Webb. Towards a Modern Federal 
Administrative Law (1987). 27 pp. 


Mockle, Daniel. Immunity from 
Execution (1987). 103 pp. 


Clifford, John. /nspection: A Case Study 
and Selected References (1988). 108 pp. 


Webb, Kernaghan. Pollution Control in 
Canada: The Regulatory Approach in 
the 1980s (1988). 91 pp. 
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Zhe 


Ison, Terence G. The Administrative 
Appeals Tribunal of Australia (1989). 


76 pp. 


Criminal Law and Procedure 


28. 
20; 
30. 


ait 


oe: 


33; 


43. 


Obscenity (1972). 81 pp. 
Fitness to Stand Trial (1973). 57 pp. 


A Proposal for Costs in Criminal Cases 
(1973). 20 pp. 


Discovery in Criminal Cases (1974). 
261 pp. 


Discovery in Criminal Cases: Report on 
the Questionnaire Survey (1974). 


116 pp. 
Schmeiser, Douglas A. The Native 
Offender and the Law (1974). 90 pp. 


Studies in Strict Liability (1974). 
251 pp. 


Studies on Sentencing (1974). 205 pp. 
Studies on Diversion (1975). 255 pp. 


Becker, Calvin. The Victim and the 
Criminal Process (1976). 338 pp. 


Community Participation in Sentencing 
(1976). 249 pp. 


Fear of Punishment: Deterrence (1976). 
149 pp. 


Harrison, Irene. Public and Press 
Response to Sentencing Working Papers 
(1976). 135 pp. 


Macnaughton-Smith, Peter. Permission 
to Be Slightly Free (1976). 307 pp. 


Studies on Imprisonment (1976). 
327 pp. 


Towards a Codification of Canadian 
Criminal Law (1976). 56 pp. 


Preparing for Trial: Report of Confer- 
ence Held in Ottawa, March 23-24, 
1977 (1977). 342 pp. 


45. 


4. 


Kennedy, Carole. Evaluation of the 
Comments Received on Working Paper 
22, ‘Sexual Offences’ (1978). 46 pp. 


The Jury (1979). 473 pp. 


Stenning, Philip C., and Clifford D. 
Shearing. Search and Seizure: Powers 
of Private Security Personnel (1979). 
204 pp. 


Grant, Alan. The Police: A Policy Paper 
(1980). 97 pp. 


Paikin, Lee. The Issuance of Search 
Warrants (1980). 119 pp. 


Stenning, Philip C. Legal Status of the 
Police (1981). 169 pp. 


Brooks, Neil. Police Guidelines: 
Pretrial Eyewitness Identification 
Procedures (1983). 260 pp. 


Smith, Maurice H. Origins of Writ of 
Assistance Search in England, and Its 
Historical Background in Canada 
(1984). 99 pp. 


Brooks, Neil, and Judy Fudge. Search 
and Seizure under the Income Tax Act: 
Summary of a Study Paper (1985). 

23 pp. 

Miller, Joyce. The Audio-Visual Taping 
of Police Interviews with Suspects and 
Accused Persons by Halton Regional 
Police Force: An Evaluation (1988). 

23 pp. 
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Evidence 


35% 


Evidence: 1. Competence and Compell- 
ability. 2. Manner of Questioning Wit- 
nesses. 3. Credibility. 4. Character 
(1972). 60 pp. 


56. Evidence: 5. Compellability of the 
Accused and the Admissibility of His 
Statements (1973). 42 pp. 

57. Evidence: 6. Judicial Notice. 7. Opin- 
ion and Expert Evidence. 8. Burdens of 
Proof and Presumptions (1973). 67 pp. 

58. Evidence: 9. Hearsay (1974). 20 pp. 

59. Evidence: 10. The Exclusion of Illegally 
Obtained Evidence (1974). 36 pp. 

60. Evidence: 11. Corroboration (1975). 

19 pp. 

61. Evidence: 12. Professional Privileges 
before the Courts (1975). 26 pp. 

Family Law 

62. London, Jack R. Tax and the Family 
(1975). 349 pp. 

63. Payne, Julien. A Conceptual Analysis of 
Unified Family Courts (1975). 681 pp. 

64. Studies on Divorce (1975). 313 pp. 

65. Studies on Family Property Law (1975). 
401 pp. 

66. Kennedy, Carole. Evaluation of Com- 
ments Received in the Area of Family 
Law (1976). 88 pp. 

67. Ryan, Edward F. Enforcement of Main- 
tenance Obligations (1976). 47 pp. 

68. Bowman, C. Myra. Practical Tools to 


] 


Improve Interprovincial Enforcement of 
Maintenance Orders after Divorce 
(1980). 50 pp. 


Protection of Life 


Phase I — Medico-legal Issues 


69. Keyserlingk, Edward W. Sanctity of Life 
or Quality of Life (1979). 224 pp. 


70. Somerville, Margaret A. Consent to 
Medical Care (1980). 186 pp. 


Phase II — Environmental Issues 


71. Schrecker, Theodore F. Political Econ- 
omy of Environmental Hazards (1984). 


112 pp. 

72. Swaigen, John, and Gail Bunt. Sentenc- 
ing in Environmental Cases (1985). 
81 pp. 

73.  Castrilli, J.F., and Toby Vigod. Pesti- 


cides in Canada: An Examination of 
Federal Law and Policy (1987). 131 pp. 


Miscellaneous 


74. First Research Programme of the Law 
Reform Commission of Canada (1972). 
21 pp. 

75. Eddy, Howard R. The Canadian Pay- 
ment System and the Computer: Issues 
for Law Reform (1974). 80 pp. 


76. Lajoie, Marie, Wallace Schwab and 
Michel Sparer. Drafting Laws in French 
(1981). 296 pp. 
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II. Unpublished Papers 


The following papers supplement the list 
of over 300 unpublished papers which 
appear in previous annual reports. 
Unpublished papers are available for con- 
sultation in the Commission’s library and 
can be purchased on microfiche from pri- 
vate companies. Please contact the Com- 
mission for additional information. 


77. ‘‘Brief to the House of Commons Leg- 
islative Committee on Bill C-38, An Act 
to amend the Federal Court Act, the 
Crown Liability Act, the Supreme Court 
Act and other Acts in consequence 
thereof’ (1989). 


78. Clifford, John C. ‘‘Administrative Pol- 
icing: Some Federal Inspectorates”’ 
(1990). 125 pp. 


79. Saxe, Dianne. ‘‘Contaminated Land’’ 
(1990). 417 pp. 


80. Turp, Philippe. ‘“La Corruption et le 
droit criminel’’ (1985). 227 pp. 
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ARTICLES PUBLISHED INDEPENDENTLY 
WITH LAW REFORM COMMISSION INVOLVEMENT 


[he following is a selection of publica- 
ions with which Commission personnel 
rave been involved this year. 


Cohen, S.A. “‘Not As Easy As It Seems: 
Closing the Consent Loophole’’ (1990) 
74 C.R. (3d) 304. 


Sohen, S.A. ‘‘Police Interrogation of the 
Wavering Suspect: The Impact of R. v. 
Smith on the Right to Counsel’’ (1989) 
71 C.R. (3d) 148. 


cohen, S.A. ‘‘Search Incident to Arrest”’ 
(1990) 32 Crim. L.Q. 366. 


cohen, S.A., and A.N. Doob. ‘‘Public Atti- 
tudes to Plea Bargaining’ (1989) 32 
Chm. L.Q: 85. 


-ajoie, A. “‘La Macro-allocation des res- 
sources et le droit aux services de santé’’ 
(1990) 20 R.D.U.S. 231. 
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APPENDIX D 


Létourneau, G., and A.A. Morin. ‘‘Technol- 
ogie nouvelle et droit pénal canadien’’ 
(1989) 49 R. du B. 821. 


Responses to Non-compliance with Legal 
Standards: Edited Proceedings of a Con- 
sultation Seminar Held in Ottawa, May 
12-13, 1988. Jointly sponsored by 
Department of Justice, Office of Privati- 
zation and Regulatory Affairs, Law 
Reform Commission. [Ottawa: 1989] 


Robardet, P. “‘Should We Abandon the 
Adversarial Model in Favour of the 
Inquisitorial Model in Commissions of 
Inquiry?’’ (1990) 12 Dalhousie L.J. 111. 


Robardet, P. “‘Streamlining Independent 
Agencies’’ (1990) 14:1 Dialogue 52. 


Webb, K.R. ‘‘Regulatory Offences, the Men- 
tal Element and the Charter: Rough 
Road Ahead’’ (1989) 21 Ottawa L. Rev. 
419. 
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THE LAW REFORM COMMISSION AND ITS WORK 


The following is a list of articles pub- 
lished about the Commission and its 
work this year. Additional material is 
listed in previous annual reports. 


Clements, G.W. ‘“‘Does Canadian Law 
Prepare You for Death?’’ (1990) 10 
Health L. Can. 234. 


Cohen, S.A. ‘‘The Law Reform Commis- 
sion’s Position on a Unified Criminal 
Court’’ (1989) 13:4 Prov. Judges J. 7. 


‘*Crimes against the Foetus’’ [Book Review] 
(1989-90) 3 C.J.W.L. 660. 


Delisle, R.J. “Summary of Proceedings: Gen- 
eral Philosophies of Criminal Law and 
Codification’’ (1989) 14 Queen’s L.J. 
SHE 


Ferguson, G. ‘*A Critique of Proposals to 
Reform the Insanity Defence’’ (1989) 14 
Queen s 1 4A5135. 


Galloway, D. ‘‘Causation in Criminal Law: 
Interventions, Thin Skulls and Lost 
Chances’’ (1989) 14 Queen’s L.J. 71. 


Kaiser, H.A. ‘“‘Summary of Proceedings: The 
Mental Element’’ (1989) 14 Queen’s L.J. 
115: 


Klinck, D.R. “‘The Language of Codifica- 
tion’ (1989) 14 Queen’s L.J. 33. 


Knoll, P.J. “‘Summary of Proceedings: 
Defences’’ (1989) 14 Queen’s L.J. 133. 


Labeau, P.-C. ‘‘L’état du droit en matiére 
d’ outrage au tribunal et quelques propo- 
sitions de réforme’’ (1989) 21:19 Journal 
du Barreau 20. 


Labrosse, S. ‘‘Codifier, ne pas codifier ... 
[L’ outrage au tribunal]’’ (1989) 10:1 
Maitres 15. 
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APPENDIX E 
SOME ARTICLES ABOUT 


‘“Law Reform Commission Advocates 
Change’’ (8 Sept. 1989) 1:11 Environ- 
mental Dimensions. 


Linden, A.M. ‘‘Recodifying Criminal Law’’ 
(1989) 14 Queen’s L.J. 3. 


Manson, A. “‘Re-codifying Attempts, Parties 
and Abandoned Intentions’’ (1989) 14 
Queen’s L.J. 85. 


McConnell, M.L. ‘‘Capricious, Whimsical, 
and Aborting Women: Abortion As a 
Medical Criminal Issue (Again)’’ (1989- 
90) 3 C.J.W.L. 661. 


Mockle, D. ‘‘La couronne et |’administration 
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(Manitoba), LL.B. (York), LL.M. 
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ACADEMIE INTERNATIONALE DE 
DROIT COMPARE. Pierre-Gabriel 
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ARCHIBALD, Bruce P., B.A., M.A., LL.B. 
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BAAR, Carl, B.A. Political Science 
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and Law Society of British Columbia. 
The Sentencing Process and the Native 
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Upper Canada and Law Society of 
Saskatchewan. Sentencing Process and 
the Native Offender; Code of Criminal 
Procedure. 
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O’REILLY, James W., B.A. (Hons. ) 
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(Ottawa); Member, Law Society of 
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Criminal Court; Judge and Conduct of 
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ORR, Patrick Hutchins, B.A., LL.B. 
(Toronto). Draft Legislation for the Code 
of Criminal Procedure. 


POMERANT, David L., B.A. LL.B. 
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Reasonable Time; Code of Criminal 
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STENNING, Philip, B.A. (Cantab.), LL.M. 
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the Crown Prosecutor; Arrest and 
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Dip. in Legislative Drafting (Ottawa); 
Member, Law Society of Manitoba. 
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VANDERVORT, Lucinda A., B.A. (Hons.) 
(Mawr College), M.A., Ph.D. (McGill), 
LL.B. (Queen’s), LL.M. (Yale). Feminist 
Perspective on Police Powers. 


Human Rights 


Special Adviser: Mr. Stanley A. COHEN, 
B.A. (Manitoba), LL.B. (York), LL.M. 
(Toronto); Member, Law Society of 
Manitoba. 
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Names and Areas of Study 


BAYEFSKY, Anne F., B.A. (Hons.), M.A., 
LL.B. (Toronto), M.Litt. (Oxford); 
Member, Law Society of Upper Canada. 
International Human Rights Law and the 
Canadian Charter of Rights and 
Freedoms. 


PENTNEY, William F., B.A. (Queen’s), 
LL.B., LL.M. (Ottawa). Human Rights in 
the Federal Sphere. 


Protection of Life Project 


Co-ordinator: Mr. Burleigh TREVOR- 
DEUTSCH, B.Sc., M.Sc. (McGill), 
Ph.D. (Carleton), LL.B. (Ottawa); 
Member, Law Society of Upper Canada. 


Names and Areas of Study 


BERTRAND, Jean-Francois, LL.L. (Ottawa), 
LL.M. (Laval); Member, Quebec Bar. 
Right to Medical Services and 
Distribution of Resources. 


BRAULT, Jean-Francois, LL.L. (Ottawa), 
D.M.A (Dalhousie); Member, Quebec 
Bar. Contaminated Lands. 


BRUN, Henri, B.A. (Laval), LL.L. (Laval), 
L. és L. (Laval), D.E.S. Law (Paris), 
LL.D. (Paris); Member, Quebec Bar. 
Medical Screening in the Workplace and 
Federal Laws and Charters of Rights. 


BRYDEN, Philip Lloyd, B.A. (Dalhousie), 
LL.B. (Oxford), LL.B. Civil Law 
(Oxford), LL.M. (Harvard). Right to 
Medical Services and Distribution of 
Resources. 


CRAN, Bruce Peter, B. Comm. (U.B.C.); 
Law Student at U.B.C. Right to Medical 
Services and Distribution of Resources. 
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DELEURY, Edith, LL.L. (Lille), LL.M. 
(Laval); Member, Quebec Bar. Medica, 
Assisted Procreation. 


GARANT, Patrice, LL.D. (Paris); Professor 
Faculty of Law, Laval University; 
Member, Quebec Bar. Theory on 
National Dimensions and Health Care. 


GOLD, Marc E., B.A. (McGill), LL.B. 
(U.B.C.), LL.M. (Harvard); Member, 
Law Society of Upper Canada. 
Medically Assisted Procreation. 


HOFFMASTER, Charles Barry, B.A. 
Philosophy (Dartmouth), Ph.D. 
(Minnesota), M.A. Public Affairs 
(Minnesota). Tissue and Organ 
Procurement Ethics: The Ethics of Usir 
Anencephalic Infants as Tissue Donors. 


HUESTIS, Lynne B., B.A. Political Science 
(Victoria), LL.B. (Ottawa); Member, 
Law Society of Upper Canada. Policing 
Pollution: Prosecution of Environmente 
Offences. 


JONES, Derek J., B.A. Political Economy 
(Yale), Institut d’études politiques 
(Paris), J.D. (Harvard); Member, Main¢ 
and Massachusetts Bars. Procurement 
and Transfer of Human Tissues and 
Organs. 


KEYSERLINGK, Edward W., B.A. (Loyola 
B.Th., L.Th. (Montreal), L.S.S. 
(Gregorian University, Rome), LL.M., 
Ph.D. (McGill); Associate Professor, 
McGill University Centre for Medicine, 
Ethics and Law. Analysis of Ethical 
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